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United States Court of Appeals for the 

District of Columbia ! 


1 Docket No. 28427 

i 

I 

Continental Oil Company, Petitioner , 

vs. i 


Commissioner of Internal Revenue, Respondent. 
Appearances: 


For Taxpayer: Arthur B. Hyman, Esq., Karl D. Loos, 
Esq. 

For Respondent: J. L. Backstrom, Esq., Paul Sebastian, 
Esq. 


Docket Entries 

1927 | 

May 12—Petition received and filed. Taxpayer notified. 
May 13—Copy of petition served on General Counsel. 

June 30—Answer filed bv General Counsel. 

July 6—Copy of answer served on taxpayer: General Cal¬ 
endar. 

1928 I 
Dec. 12—Hearing set Feb. 13, 1929. 

1929 

Jan. 26—Motion to place on Reserve Calendar filed; by tax¬ 
payer. 

Jan. 29—Hearing date set on Motion Feb. 4, 1929. j 
Jan. 29—Copy of motion served on General Counsel. 

Feb. 4—Hearing had before Mr. Green on motion to con¬ 
tinue and place on Reserve Calendar. 

Feb. 4—Order of continuance to 3/18/29 entered. 

Feb. 13—Order of continuance to 4/15/29 entered. 

Apr. 6—Motion for production of records filed by General 
Counsel. 

Apr. 8—Application for subpoena duces tecum £led by 
General Counsel. 

Apr. 8—Subpoena issued. 

Apr. 9—Order to produce entered. 
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Apr. 10—Motion to produce filed by taxpayer. 

Apr. 11—Order to produce entered. 

Apr. 16—Hearing had before Ernest H. Van Fossan, 
Div. 9. 

Stipulation filed. Briefs due in 60 days. 

Apr. 26—Transcript of hearing of April 16, 1929, filed. 
June 13—Motion for extension to July 15, 1929, to file brief 
filed by General Counsel. 6/18/29, granted. 

June 15—Brief filed by taxpayer. 

Julv 15—Brief filed bv General Counsel. 

1931 

May 19—Findings of fact and opinion rendered; Ernest H. 

Van Fossan, Div. 9. Judgment will be entered 
for the petitioner. 

2 1931 

May 20—Decision entered; Logan Morris, Div. 14. 

Nov. 16—Motion to vacate Board’s decision filed bv Gen- 

•> 

eral Counsel. 

Nov. 17—Order that motion to vacate Board’s decision be 
served and placed upon the Day Calendar of Jan. 
21, 1932, entered. 

Dec. 17—Motion to vacate order of Nov. 17, 1931, filed by 
taxpayer. 

Dec. 31—Hearing set Jan. 21,1932, on motion. 

1932 

Jan. 2—Copy of notice of hearing date served on General 
Counsel. 

Jan. 21—Hearing: had before Messrs. Van Fossan and 
Arundel 1 on respondent’s motion to vacate deci¬ 
sion and petitioner’s motion to vacate order of 
Nov. 17, 1931. Brief due in 15 davs. 

Feb. 3—Brief in opposition to motion for rehearing filed 
by taxpayer. 

Feb. 3—Memorandum in spport of motion, etc., filed by 
taxpayer. 

Feb. 5—Brief filed by General Counsel. 

Feb. 5—Transcript of hearing of Jan. 21, 1932, filed. 

Apr. 18—Order denying respondent’s motion to vacate de¬ 
cision and for further consideration on all issues 
and also denying petitioner’s motion to vacate the 
order setting for hearing, entered. 
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July 


Aug. 

Aug. 

Sept. 

Sept. 


Oct. 

Oct. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 

Nov. 


1934 

Jan. 


Jan. 


Feb. 


Apr. 

Apr. 


22— Petition for review by Court of Appealb for the 

District of Columbia with assignments of error 
filed by General Counsel. j 

2—Affidavit of service of petition filed. 

2—Proof of service of petition filed. 

19—Motion for extension to 10/20/32 to complete rec¬ 
ord filed bv General Counsel. 

» 

19—Order enlarging time for preparation of jevidence 
and transmission of record to Oct. 20, 1932, en¬ 
tered. 

18—Motion for extension to 11/21/32 to complete rec¬ 
ord filed bv General Counsel. 

* 

18—Order enlarging time to Nov. 21, 1932, for prepa¬ 
ration of evidence and delivery of record/entered. 

15—Agreed statement of evidence lodged. 

15—Praecipe filed; proof of service thereon, j 

18—Statement of evidence approved and ordered 
filed. I 

26—Motion to modify findings of fact filed by Gen¬ 
eral Counsel. Granted 11/28/32. 

26—Stipulation that certain exhibits may be incorpo¬ 
rated in record, filed. 

21—Order enlarging time for transmission anjd deliv¬ 
ery of record to December 1, 1932, entered. 

1932 | 

Nov. 30—Transcript of record sur petition jfor re¬ 
view sent clerk of D. C. Court of Appeals^ Wash¬ 
ington, D. C. | 

23— Mandate from United States Circuit Courtj of Ap¬ 
peals, District of Columbia reversing Board’s de¬ 
cision, filed. 

29— Order placing proceeding on the Day Calendar of 
Feb. 28, 1934, for further proceedings, entered. 

26—Motion to place on Reserve Calendar filed by tax¬ 
payer. 2/26/34, granted. j 

21—Motion to place on Calendar 4/30/34, filed by tax¬ 
payer. 4/23/34 granted. j 

30— Hearing had before Mr. Van Fossan on settle¬ 
ment pursuant to mandate, petitioner given 10 
days to file brief on the matters now pending and 
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the respondent to be given 14 days thereafter in 
which to file his brief. 

May 3—Order that petitioner be given ten days to file 
brief and respondent be given 14 days to file his 
brief, entered. 

May 15—Motion for extension to 5/21/34 to file brief filed 
by taxpayer, (respondent 14 days extension to 
file brief) 

May 16—Order granting petitioner until May 21, 1934 to 
file brief and respondent be given 14 days there¬ 
after to file his brief, entered. 

May 19—Brief filed by taxpayer. 5/21/34 copy served on 
General Counsel. 

May 23—Motion for extension to 7/1/34 to file reply brief 
filed by General Counsel.—5/23/34 granted. 

1936 

Mar. 5—Opinion rendered, Ernest H. Van Fossan, Div. 9. 
Decision will be entered under Rule 50. 

Mar. 26—Motion to direct review and brief in support filed 
by taxpayer. 

Apr. 13—Order that motion to direct review be denied, en¬ 
tered. 

Apr. 14—Notice of settlement filed by General Counsel. 

Apr. 16—Hearing set May 6, 1936, on settlement. 

Mav 1—Amended notice of settlement filed bv General 
Counsel. 5/4/36 copy served. 

Mav 6—Hearing had before Mr. Sternhagen on settle- 
ment under Rule 50. On motion of respondent, 
continued 1 week. 

May 6—Order of continuance to May 13, 1936, for hearing 
on Settlement under Rule 50, entered. 

May 9—Motion to withdraw recomputations heretofore 
filed and to substitute attached computation filed 
by General Counsel. 5/11/36 copy served. 

Mav 13—Hearing had before Mr. Murdock on settlement 
Rule 50. Respondent's motion to withdraw first 
two recomputations—granted—Referred to Mr. 
Van Fossan for decision. 

4 1936 

May 13—Order that motion be granted and the Clerk 
of the Board is directed to withdraw from the files 
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the recomputations filed 4-14-36 and 5/1/36 and 
return same to respondent forthwith, entered. 
May 27—Decision 'entered, Div. 15, Eugene Black. 


June 16—Motion to vacate Board’s decision filed 


by tax¬ 


payer. j 

July 3—Stipulation of venue filed. j 

Nov. 5—Motion to vacate Board’s decision—Denied. 
1937 ! 


Jan. 13—Petition for review by U. S. Court of Appeals for 
the District of Columbia, filed by taxpayer. 

Jan. 13—Proof of service filed by taxpayer. 

Feb. 2—Praecipe filed—with proof of service. 


5 United States Board of Tax Appeals Filed May 12, 
1927 i 


The United States Board of Tax Appeals j 
Docket No. 28427 j 

Continental Oil Company, Petitioner , 

I 

against 

| 

Commissioner of Internal Revenue, Respondent . 

Petition 

i 

Filed Mav 12,1927 | 

j 

The petitioner above named, Continental Oil Company, 
prays for a re-determination of the alleged deficiencies in 
income and profits taxes, asserted against it by the respon¬ 
dent, for the period January 1st to February 28th, 1919, in 
the sum of $9,405.17, for the period March 1st to December 
31st, 1919, in the sum of $20,648.17, and for the period Jan¬ 
uary 1st to March 15th, 1920, in the sum of $56,113.14, and 
as grounds of its petition alleges: i 

6 A. It is a corporation organized and existing un¬ 

der and bv virtue of the laws of the State of Maine, 
having its office and principal place of business at the Pat¬ 
terson Building, Denver, Colorado. 

B. The liability for alleged income and profits taxes for 
the periods hereinbefore set forth, asserted by the respon¬ 
dent, aggregates the sum of $86,166.48, as is evidenqed by 
his two several letters, both dated March 15th, 1927,j bear- 
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ing the symbols IT :CR :G-9-60D-CRS-280, copies of which 

are appended to this petition and marked “Exhibits A and 

B.” The entire deficiencv asserted is in controversy 

* * 

C. The alleged liability to taxes is asserted against the 
petitioner as transferee of the assets of the Mutual Oil Com¬ 
pany of Arizona, Mutual Refining & Producing Co., and the 
Northwestern Oil Refining Co. for the period January 1st 
to February 28th, 1919, and for the succeeding periods un¬ 
der consideration, as transferee of the assets of Mutual Oil 
Company of Maine, Mutual Oil Company of Arizona, Mu¬ 
tual Refining & Producing Co., and the Northwestern Oil 
Refining Co 

D. The errors alleged to have been committed bv the re- 
spondent in arriving at said several alleged deficiencies are 
as follows: 

1. For the period March 1st to December 31st, 1918, in¬ 
vested capital of the Mutual Oil Company of Arizona has 
been reduced by an apportionment of income taxes amount¬ 
ing to $98,509.73, which figure is excessive to the extent of 
$21,785.82. The latter figure is an alleged deficiency in 
taxes asserted for the period March 1st to December 31st, 
1918, which is in controversy and is the subject of an ap¬ 
peal to the board. In any event, such amount should not be 
more than $15,779.54, which is the final amount fixed by the 
respondent for that period. 

2. For the period January 1st to March 15th, 1919, the 
entire amount of $21,785.82 has for the foregoing reasons 
been erroneously deducted from invested capital. 

3. For the period January 1st to March 15th, 1920, the 
income of the Mutual Oil Company of Maine and its sub¬ 
sidiaries is improperly fixed at the sum of $196,469.18, in¬ 
stead of $79,491.33. 

4. In arriving at alleged deficiency in tax for the period 
January 1st to March 15th, 1920, no credit has been given 
for taxes paid by the parent company in satisfaction of the 
liability of the subsidiaries. If upon audit of the period 
March 15th to December 31st, 1920, due credit shall here¬ 
after be given for the taxes paid, this assignment of error 
'will be withdrawn. 

5. The assessment and/or collection of any deficiency in 
taxes which may have arisen against petitioner, alleged 
transferors, or any of their subsidiaries affected by this 
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proceeding are barred by the statute of limitations applica¬ 
ble to the periods under review. 

6. As a matter of law no assessment can be made against 
petitioner for any alleged deficiencies in taxes for Iwhich the 
Mutual Oil Company of Maine, Northwestern Oil & Refining 
Company, Mutual Oil Company of Arizona, and Mutual 
Refining & Producing Company are or may be liable. 

The facts upon which the petitioner relies in slipport of 
the foregoing assignments of error are as follows :| 

1 and 2. Heretofore the respondent asserted a deficiency 
in tax against Mutual Oil Company of Arizona in the sum 
of $21,785.82, which it subsequently reduced to $15,779.54. 

Appeal was duly taken to the United States! Board of 
7 Tax Appeals from the finding of such deficiency, and 
the petition in that appeal is hereby referred to and 
made a part hereof as if fully and at large set forth herein. 
The determination therein bv this board will be dbtermina- 
tive here and these points will stand or fall upon the de¬ 
cision of the board upon that appeal. 

3. For the calendar year 1920 Elk Basin Consolidated 
Petroleum Co., which at March 15th, 1920, had acquired the 
stock of the Mutual Oil Company of Maine and its subsidi¬ 
aries, duly filed its income-tax return, including tlie income 
of all the subsidiaries, and duly paid the tax therein shown 
to be due. The respondent has determined that the Mutual 
Oil Company of Maine as the parent company should have 
reported the income for the period January 1st to March 
15th, 1920, and respondent has fixed invested capital of 
said Mutual Oil Company of Maine and its income! and that 
of its subsidiaries for the period under review. |In fixing 
income the respondent has apportioned the total income for 
the year earned by the subsidiaries with the benefit of the 
consolidated invested capital of the Elk Basin Consolidated 
Petroleum Company, Mutual Oil Company of Maine, and 
the subsidiaries, which could not have been earned by the 
subsidiaries except with the use and benefit accorded by 
the consolidation of March 15th, 1920. It was the| practice 
of the three companies in question to prepare j monthly 
statements of account which were based upon inventories 
at the close of the month. While perhaps minor objections 
might be found to these statements of account, thqy are on 
the whole substantially accurate and offer a more isatisfac- 
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tory method of determining the income for the period under 
review than the method adopted by the respondent, for which 
there is no justification whatever. The actual income of the 
subsidiaries for the period under review was $79,4-91.33. If 
income is to be determined by apportionment, such method 
must take into consideration the relationship between in¬ 
vested capital and earnings and give effect to the natural 
increase in income producing power resulting from such 
increase. In order to properly apportion income, there¬ 
fore, effect must be given not only to the invested capital 
at the beginning of the year but to the invested capital 
throughout the year. A proper formula for apportionment 
would be two and one-half times the invested capital at the 
beginning of this period, plus nine and one-half times the 
invested capital at the beginning of the subsequent period. 
This would furnish the denominator. The invested capital 
at the beginning of each period would furnish’the numerator. 
Apportioning income by that method would give effect to 
the invested capital change and the relation between in¬ 
vested capital and earnings. This would produce in figures 
a sum approximating the actual income earned by the com¬ 
panies involved during the period. 

4. For the calendar vear 1920 Elk Basin Consolidated 
Petroleum Company filed a consolidated report covering 
the income of the Mutual Oil Company of Maine and its 
subsidiaries, the stock of which it had acquired at March 
15th, 1920. It paid income and profits taxes thereon in the 
sum of $200,707.45. In arriving at the deficiency in tax 
for the period January 1st to March 15th, 1920, no part of 
this sum was credited against the deficiencv in tax asserted 
for the period in deficiency letter involved in this proceed¬ 
ing. 

5. On or about the 15th day of May, 1920, the Mutual Oil 

Company of Maine, as principal, Mutual Oil Com- 
8 pany of Arizona, Mutual Refining & Producing Com¬ 
pany, and Northwestern Oil Refining Company filed 
a consolidated return showing a total tax to be due of 
$97,986.28, which sum was duly assessed against it by re¬ 
spondent and which it duly paid as required by law. No 
other assessment has been made against the said Mutual 
Oil Company of Maine, Mutual Oil Company of Arizona, 
Mutual Refining & Producing Company, and Northwestern 
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I 

I 

Oil Refining Company, and no suit or proceeding has been 
begun against them or any of them for the assessment 
and/or collection of the deficiencies set forth iik the de¬ 
ficiency letters aforesaid or any part thereof. 

Upon information and belief, that on or aboutj the 15th 
day of March, 1921, Elk Basin Consolidated Fjetroleum 
Company, as principal, Mutual Oil Company o|f Maine, 
Mutual Oil Company of Arizona, Mutual Refining & Produc¬ 
ing Company, and Northwestern Oil Refining Company, 
filed a consolidated return of income for the ygar 1920, 
showing thereon an income and profits tax to be diue in the 
sum of $200,707.45, which respondent duly assessed against 
it and which it duly paid as required by law; that po assess¬ 
ments other than as aforesaid have been made against them 
or any of them for the calendar year 1920 or any part 
thereof; that no suit or proceeding for the assessment 
and/or collection of the alleged deficiency in tax lias been 
begun against it or any of said subsidiaries; that tfye period 
of limitation provided by the statute in such cases made 
and provided for the assessment and/or collection of any 
income or profits tax has expired. 

That more than one year has elapsed since the expiration 
of the period of limitation provided by the statute for as¬ 
sessment against the taxpayer. 

6. The petitioner is not a transferee of the assets of the 
taxpavers mentioned in the said two several deficiency let- 
ters involved in this proceeding and no asessment can law- 
fullv be made against it. 

Wherefore, petitioner prays this honorable board to hear 
this proceeding and find and determine as follows: 

(a) That the invested capital of Mutual Oil Company of 

Arizona has been improperly reduced as claimed by the 
petitioner. j 

(b) That the respondent has overstated the income of 
the Mutual Oil Company of Maine and its subsidiaries for 
the period January 1st to March 15th, 1920. Thd proper 
income is $79,491.33, or such other sum as the boird may 
determine. 

(c) That the board determine that any tax fouitd to be 
due from January 1st to March 15th, 1920, has be£n fully 
paid. 


j 
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(d) That the assessment and/or collection of any income 
or profits taxes against the petitioner and the alleged trans¬ 
ferors, including the parent and subsidiary taxpayers, is 
barred by the statute of limitations applicable to the several 
periods under review. 

(e) That the petitioner is not liable for any of the alleged 
deficiencies in taxes that mav be found to be due against its 
alleged transferors, and that as to it there are no deficien¬ 
cies in taxes. 

Respectfully submitted. 

Arthur B. Hyman, 

At to rney for Petitioner. 

Office k P. 0. address, 2 Rector Street, Borough of Man¬ 
hattan, New York City. 

9 Exhibit A 

TrEASU RY DEPARTM ENT, 

Washington , March 15,1927. 

IT :CR :G—9—GOD—CRS—280. 

Continental Oil Company, 

309 First National Bank Building , Denver , Colorado. 

Sirs: As provided in section 280 of the revenue act of 
1926, there is proposed for assessment against you the 
amount of $76,761.31, constituting your liability as a trans¬ 
feree of the assets of the Mutual Oil Company of Maine, 
the Mutal Oil Company of Arizona, the Mutual Refining 
and Producing Company, and the Northwestern Oil Refin¬ 
ing Company for income and profits taxes due from them 
for the periods March 1, 1919, to December 31, 1919, and 
January 1, 1920, to March 15, 1920. 

In accordance with the provisions of section 274 of the 
revenue act of 1926, vou are allowed 60 davs from the date 
of mailing of this letter within which to file a petition for 
the redetermination of this deficiency. Any such petition 
must be addressed to the United States Board of Tax Ap¬ 
peals, Earle Building, Washington, D. C., and must be 
mailed in time to reach the board within the 60-day period, 
not counting Sundav as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals and 
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I 

has not done so within the 60 days prescribed and an as¬ 
sessment has been made, or where a taxpayer Has filed a 
petition and an assessment in accordance with the final de¬ 
cision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the collector of internal revenue. No claim for abate¬ 
ment can be entertained. | 

If you acquiesce in this determination and do not desire to 
file a petition with the United States Board of Tak Appeals, 
you are requested to execute a waiver of your right to file 
a petition with the United States Board of Tax Appeals on 
the inclosed Form A, and forward it to the Commissioner 
of Internal Revenue, Washington, D. C., for the attention 
of IT :CR :G—9—601)—CRS—280. In the event that you 
acquiesce in a part of the determination, the waiver should 
be executed with respect to the items to which you agree. 

I 

Respectfully, 

D. H. Blair, Commissioner. 

By C. R. Nash, Assistant to the Commissioner . 

i 

Inclosures: Statement; Form A; Schedules 1 to 6. 

10 IT :CR :G-9-60D-CRS-280. 

STATEMENT OF RETURNS EXAMINED AND RESULTING TAX 

LIABILITY 

Return examined 


Company Year j Form 

Mutual Oil Company of Maine (principal). 1919 Tentative, 1120, 

March 15,1920. 

Mutual Oil Company of Maine (principal). 1919 Finalj 1120, 

Mayt 15 > 1920 - 

Mutual Oil Company of Arizona (subsidiary). 1919 

Mutual Refining and Producing Company 

(subsidiary) . 1919 

Northwestern Oil Refining Company j 

(subsidiary) . 1919 


For the year 1920 all of the above companies \Yere in¬ 
cluded in calendar-year return filed by the Elk Basin Con¬ 
solidated Petroleum Company. ! 

i 

Tax liability j 


Transferor Year Deficiency 

Mutual Oil Company of Maine . 1919 $20,648.17 

Mutual Oil Company of Maine . 1920 £ 6 , 113.14 


Total. $76,761.31 
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Tax liability under section 280 of revenue act of 1926 


Transferee Year Deficiency 

Continental Oil Company . 1919 $20,648.17 

Continental Oil Company . 1920 56,113.14 


Total.. $76,761.31 


Statement 

In determining your tax liability as stated herein your 
claim for the refund of $97,986.28 for 1919 filed by the Mu¬ 
tual Oil Company of Maine has been carefully considered, 
and in the event that you do not take an exception to the ad¬ 
justments as outlined in the accompanying schedules, your 
claim will be rejected. 

Waivers which will expire December 31, 1927, are on file 

for the vears 1919 and 1920. 

* 

A carbon of this letter has been mailed to Mr. Arthur B. 

Hvman in accordance with the authorization contained in 

your power of attorney dated November 23, 1923, running 

to him, which is on file in this office. 

This audit is based upon revenue agents’ reports dated 

October 23, 1923, and conference held in this office on Janu- 

arv 18,1926. All the information submitted in vour various 

briefs has been carefullv considered. 

% 

The records of this office indicate that the Mutual Oil 
Company of Maine transferred its assets, which consisted 
of the capital stock of the Mutual Oil Company of Arizona, 
the Mutual Refining and Producing Company, and the 
Northwestern Oil Refining Company as of March 15, 1920, 
and was dissolved January 12, 1921. The Mutual Oil Com¬ 
pany of Arizona transferred its assets to you on December 
31, 1921, and was dissolved January 23, 1922. The 
11 Mutual Refining and Producing Company and the 
Northwestern Oil Refining Company transferred 
their assets on April 30, 1921, to the Mutual Oil Company 
of Arizona and were dissolved on July 12, 1921, and August 
7,1922, respectively. 

Mutual Oil Companv of Maine. Period ended December 31, 

1919 

Schedule 1 
Net income 

Net income as disclosed by office letter dated November 6, 1925. .$408,985.50 


As corrected . 442,732.40 

Addition as explained below . $33,746.90 
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_ I 

Explanation of items changed 

In accordance with agreement reached in conference held 
January 18, 1926, the allocation of income as shown in your 
brief dated November 6, 1925 has been accepted as follows: 

Aei taxable income for the entire twelve months as disclosed by revenue 

agents * reports 


Company 

Mutual Oil Companv of Maine . 

June 30,1919 

December 
30, 1919 

($0,354.77) 

83,675.19 

107,885.10 

79,692.06 

Mutual Oil Company of Arizona . 

Mutual Refining & Producing Company. 

Northwestern Oil Refining Company . 

$90,611.56 

60,398.36 

79,692.06 

Total.. 

. $230,701.98 

$26;L,897.58 
230,701.98 

| 

Total income for yeaT .. 


$490,599.56 

December 
31,1919 

AS REVISED 

Company 

Feb. 28,1919 


Mutual Oil Company of Maine . 

Mutual Oil Company of Arizona . $34,828.18 

Mutual Refining & Producing Company. (11,525.04) 

Northwestern Oil Refining Company . 26,564.02 


($4,354.77) 

130,458.57 

170,808.50 

132,820.10 


Total. $49,867.16 $442,732.40 

Forward.$442,732.40 

40,867.16 


Total income for year.$490,599.56 

Revised net income for period March 1, 1919, to December 31, / 

1919.$442,732.40 

Previously shown . 408,985.50 

Increase in income . $33,746.90 

12 Schedule 2 

Invested capital 

Capital stock . $2,000,000.00 

Addition: j 

(a) Bonds converted into stock, $1,000,OOOy47/306. 153,594.77 

Total. $2,150,594.77 

Reductions: j 

(b) Income taxes for prior years . $33,739.86 

(c) 1918 income taxes . 86,703.71 

(d) Inadmissibles. 33,689.32 154,132.89 

Adjusted invested capital . $1,999^461.88 

Explanation of items changed 

(a) As your bondholders converted the $1,000,000.00 bond 
issue into capital stock on November 15, 1919, this aniount 
represents an allowable addition to your invested capital 
prorated for the balance of the year. 1 
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(b) Additional income taxes for prior years are deducted 
as follows: 


Mutual Oil Company of Arizona: 

Year ended February 28, 1915 . $29.30 

Year ended February 29, 1916 . 59.89 

Year ended February 2S, 1917 . 128.17 

Year ended February 28, 1918 . 19,737.69 

Northwestern Oil Refining Company: 

Year ended December 31, 1917 . 13,784.81 


Total deduction . $33,739.86 


(c) Income taxes for the year 1918 have been prorated as 
follows: 

Mutual Oil Company of Arizona: 

Corrected income tax for period March 1, 1918, to December 


31, 191S— 

$98,709.73X 153/306 equals . $49,354.87 

Corrected income tax for year ended December 31, 1918— 

$74,697.68x153/306 equals . 37,348.S4 


Total deduction ... $86,703.71 


Schedule 2—Continued 

Explanation of items changed 

(d) The deduction for inadmissible assets has been com¬ 
puted as follows: 


1. Inadmissibles beginning of period . $58,113.57 

2. Inadmissibles end of period . 61,536.65 

3. Average during period . 59,825.11 

4. Total assets beginning of period .3,069,494.51 

5. Total assets end of period .4,150,596.40 

6. Average assets during period .3,610,045.45 

7. Percentage which 3 is of 6 . .01657 

8. Invested capital before deduction for inadmissibles.2,033,151.20 

9. .01657 of 2,033,151.20 equals . 33,6S9.32 


13 In computing the deduction for inadmissibles as¬ 
sets your computation of assets at the beginning of 
the period in the amount of $3,069,494.51 has been found to 
be correct. Your computation of the total assets at the end 
of the period has been revised as follows: 

Amount shown on page 13 of your brief of December 26, 1925.. $4,197,063.56 
Less: 

Prior year’s income tax as shown under Schedule 2.. $33,739.S6 
1918 additional tax of the Mutual Oil Company 


of Arizona . 21,785.82 


Total. $55,525.68 

Less: Refund for 1918, Northwestern Oil Refining 

Company. 9,058.52 

- 46,467.16 


Revised assets at end of period .$4,150,596.40 
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Schedule 3 

Computation of tax, 1919 rates 
EXCESS-PROFITS TAX 


Net income, Schedule 1 .j $442,732.40 

Invested capital, Schedule 2 (10/12 for part year).j 1,666,218.22 

8% of invested capital . \ 133,297.46 

Plus exemption . i 3,000.00 


Total credit .$136,297.46 

Computation of tax, 1919 rates 


EXCESS-PROFITS TAX 


20% . 

Balance. 

Income 

_ $333,243.64 

_ 109,488.76 

Credit 

$136,297.46 

Taxable 

$196,946.18 

109,488.76 

Rate 

20 

40 

Tax 

$39,389.24 

43,795.50 

Total . . . 

_ $442,732.40 

$136,297.46 

$306,434.94 

• • ■ 

$83,184.74 


Forward.j $83,184.74 

income tax 


Net income, taxable year . $442,732.4([ 

Less: j 

Interest, U. S. obligations not 

exempt. $3,499.02 

Excess-profits tax. 83,184.74 

Exemption. 2,000.00 

- 88,683.76 

Balance taxable at 10% . 354,048.64 


Income tax . 

Total income and excess-profits tax 


35,404.86 

118,589.60 


Previously assessed . 

Additional to be assessed 


97,941.43 

20,648.17 


Schedule 4 


14 Period ended March 15, 1920 

Net income 

i 

Net income as disclosed by revenue agent’s report dated October ! 

20, 1923 .. $196,469.18 

As corrected .|No cliange. 


From the information submitted on page 20 of your brief 
dated December 26, 1925, it appears that your records fail 
to disclose the proper net income earned for the period Jan¬ 
uary 1, 1920, to March 15, 1920. The allocation set up in 
revenue agents report has been accepted as properly re¬ 
flecting your income for this period. 
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Schedule 5 
Invested capital 

Capital stock . $3,000,000.00 

Surplus. 250,684.52 

Reserves. 52,101.30 


Total. 3,302,785.82 

Addition: 

(a) Depreciation restored . 51,393.35 


Total. 

Deductions: 

(b) Prior year’s taxes . $46,467.16 

(c) 1919 income taxes . 7,975.33 

(d) Dividends. 59,797.30 

(e) Inadmissibles. 47,303.11 


3,354,179.17 


161,542.90 


Adjusted invested capital . 3,192,636.27 

Explanation of items changed 

(a) The reduction of invested capital in the revenue 
agent’s report on account of additional depreciation allowed 
prior to 1918 is restored for the reason that the returns for 
those years have been accepted as rendered and no addi¬ 
tional depreciation allowed. 

(b) Additional income taxes for prior years are deducted 
from invested capital as follows: 


As shown in Schedule 2, item (b) . $33,739.86 

Mutual Oil Companv of Arizona, period March 1, 1918, to December 
31, 1918 .. . 21,785.82 


Total . 55,525.68 

Less: Refund for 1918, Northwestern Oil Refining Company. 9,058.52 


Net additional taxes . 46,467.16 


(c) The income tax of the Mutual Oil Company of 
Arizona for the period January 1, 1919, to February 28, 
1919, in the amount of $9,405.17 is due as follows: 


May 15, 1919. $2,351.29 

August 15, 1919.. 2,351.29 

November 15, 1919. 2,351.29 

February 15, 1920. 2,351.30 


15 Explanation of items changed—Continued 

(c) Since your taxable perid is from January 1, 1920, to 
March 15, 1920, three of the above payments are past due. 
They will, therefore, be taken out in full, and the last pay¬ 
ment becomes due during the period, so that it will be pro¬ 
rated as follows: 
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First, second, and third payments. j. . $7,053.87 

Fourth payment of $2,351.30 is prerated 29/74.j.. 921.46 

Total deduction.j.. $7,975.33 


No proration is made for taxes for the period March 1, 
1919, to December 31, 1919, since the first payment is not 
due until March 15, 1920. | 

(d) Dividend of $75,000.00 paid January 16, 1920, is pro¬ 
rated for w /^ths, $59,797.30. 

(e) The deduction for inadmissible assets has been com¬ 
puted as follows: 


1. Inadmissibles beginning of period . $61,536.65 

2. Inadmissibles end of period . 61,536.65 

3. Average for period. j 61,536.65 

4. Total assets beginning of period. 4,150,596.40 

5. Total assets end of period . 14,274,356.52 

6. Average assets for period. k,212,476.46 

7. Percentage which 3 is of 6. .0146 

8. Invested capital before deduction for inadmissibles. 3,239,939.38 

9. .0146 of $2,239,939.38 equals. 47,303.11 


Schedule 6 


Computation of tax, 1920 rates 
EXCESS-PROFITS TAX 


Net income, Schedule 4.469.18 

Invested capital, Schedule 5 (2%/12 for part year).j 665,132.55 

8% of invested capital. 53,210.60 

Plus exemption . 3,000.00 

Total credit.j $56,210.60 


Income Credit Taxable Rate Tax 

20%.$133,026.51 $56,210.60 $76,815.91 20 $15,363.18 

Balance. 63,442.67 . 63,442.67 40 25,377.07 

* ■ \ 

Total.$196,469.18 $56,210.60 $140,258.58 .$40,740.25 

INCOME TAX 

Net income, taxable year. $196,469.18| 

Less: 

Excess-profits tax . $40,740.25 

Exemption . 2,000.00 

42,740.25 

Balance taxable at 10%. $153,728.93 


Income tax . $15,372.89 

Total income and excess-profits tax. $56,113.14 

Previously assessed.j None. 

Additional to be assessed.,$56,113.14 
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16 United States Board of Tax Appeals 

Filed June 30, 1927 
United States Board of Tax Appeals 
Docket No. 28427 

Continental Oil Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent . 

Answer 

Now comes the Commissioner of Internal Revenue, by his 
attorney, A. W. Gregg, General Counsel, Bureau of Internal 
Revenue, and for answer to the petition of this taxpayer ad¬ 
mits and denies as follows: 

A. Admits the allegations of fact contained herein. 

B. Admits the allegations of fact contained herein. 

C. Admits the allegations of fact contained herein. 

D. 1 to 6. Denies that the Commissioner erred as stated 
herein. 

E. 1 to 6. Denies the material allegations of fact con¬ 
tained herein. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

WHEREFORE, it is prayed that the taxpayer’s appeal 
be denied. 

(s) A. W. Gregg 
General Counsel , Bureau of 
Internal Revenue. 

OF COUNSEL: 

Thomas M. Wilkins, 

Special Attorney , 

Bureau of Internal Revenue. 
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17 Petitioner’s Exhibit—5 

i 

(1640M) Form NP—3 

Endorsed: U. S. Board of Tax Appeals Div 9 Docket 
28927 Admitted in evidence Apr 16 1929 Petitibner’s Ex¬ 
hibit 5 Respondent’s i 

Treasury Department 

I 

Washington j 

Mar 6—1925 | 

Office of 

Commissioner of Internal Revenue 

j 

Address reply to Commissioner of j 

Internal Revenue and refer to | 

IT :E :SM ! 

SR :A—16205 

I 

Mutual Oil Company of Maine, 

Mutual Building, 

Kansas City, Missouri. 

Sirs: ' 

i 

j 

Reference is made to the report of the Revenue Agent in 
Charge at St. Louis, Missouri dated October 20, 1923, for 
the fiscal period January 1, 1920 to March 15, 1920. 

In accordance with the provisions of Section 27;4 (d) of 
the Revenue Act of 1924, there has been assessed against 
you an income and profits tax amounting to $66,894.35 for 
taxable period Jan. 1, 1920 to Mar. 15, i920, the details of 
which are set forth in the attached statements. 

Under the provisions of Section 279 (a) of the Act you 
have the right to file with the Collector of Internal Revenue, 
within ten days after notice and demand for payment, a 
claim for abatement of this tax or any part thereof. The 
claim should have attached to it all evidence and d&ta upon 
which you rely in support thereof, and should be accom¬ 
panied by a bond not exceeding double the amouiit of the 
claim, with such sureties as the Collector deems necessary. 
When the claim is received by the Collector it will be trans- 


i 
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mitted to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., who will notify you of the action taken. 

Respectfully, 

J. N. Bright 

Deputy Commissioner. 

Enclosures: 

Statements N—1 

18 Statement 

IT :E :SM 
SR A16205 

In re: Mutual Oil Company of Maine. 

Mutual Building, 

Kansas Citv, Mo. 

Fiscal Period January 1, 1920 to March 14, 1920 

Deficiency $66,894.35 

The above deficiency in tax results from the adjustments 
shown in the report of the Revenue Agent in Charge at St. 
Louis, Missouri, dated October 20, 1923, a copy of which 
has been furnished to your corporation and which has been 
accepted by this office. 


N—2 
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walla md b. the Department as a dadoctloa oa t a n ama tax return*. 


iltoiaid b. the Department a* a deduction oa t o fa me tea return*. 1. 

T«*t«»......... .. _ r* 

i ru rni ^ r C.-ADJUSTMKNTS BY WAY OF OKDUCTIONS. 


1.248.96 
5,000.00 

6.248.96 


Ut. la aay paiaol eopyn<ht. *acre< prneaer. or farmula. pood aU. trade-mark, trade bramLfniichi*. or 
other *imi*»» Inimwl* ’i property, paid la for stock, earned as aa eaaet by the corponUonT.. . — If 

not iniwil apeoSoally a> jch. is tha lotaacUpvalue merged under aay other title or titles oa itw books or 

balancoahasrsaubmitfod with tUa rofumT .*P_ la It rnferad oa the books ar a value In axmti of it* 

aetualcmb value wbec paid inT .SO. . laeacaaa of tha par \ alue of tha stock ntiied thrr»hir? ..f. 

Is the afpn~af« of awh aurta acquired poor to March X J'flT. eetanaLpn tha hooka at a t alue iu exeats of per 

coat of tlw par value of the stork, outstanding oo March 3. 1<‘I'T .. -- Is «ne a vejate of such a**e". 

•atered on t'e hooka at a r alue la e terns of 23 pm coot of tha par vatua of tha stock -mts: anding at the bei3nrun„- 
of the rasahlo period? r6. 

If the rxswrr toar.y of tha beegouM questions Is "yen." submit a itxtammi shoeing wparalrly aith rc-pert 
to such awrti a.-q'>ired <|) betare Warcb 3. 1W17, Mad CD OO or aftrr that date, (c> daieof acqiii>ltion. '6! cash 
value at that date, nith a complete e i pinealma of tha basts upon which such cash tabic aaa determined; 
it) par value of the stuck issued thrretor. id) par value of tide I slock outstanding March 3. 1917: <■ > par value 
of tots' stock out'taD'liBC at the twannin* of tba taxable period </) the value at which aurfa aw.s are erterel 
oa the books of the rorpurhuae. 

Trail ns tmmrlf ll~ un acquired heisee March 3. 1917, the aaiuvmt h> nbu-b i/)«s crcuv ylt\ u . 30 per 
cant of (if-, or ^ per cent o< tr ..wtiyheverisluwot.au't lertiteredas item J, vcheilulcfi.lor the Uxal> period. 

I; the intangibles nme acquired oa or after March 3,1917. the anxeuit by ahich the entry in<i')fyiatiti« to 
such IntanrUdm exceeds (b) or <e) raJtonnc thereto, or 33 per cent of (.n weoever is lowest must he me hided 
in Item I. neheduie C , for the taxai-ie jenod. JPmMid. That if ;ntanrtt<ies were acquired U-forr Starch 3.1917, 
»ci abo oo or artrr that date, deduction ahull be made so that theaewunt included ‘.u invested capita I for the 
acgrerairoi.r.tan^bka shalloot earned 73 per ceot ofthe par value of the total stock outvtandij.r at the Ijecmmre 
of the taxable period 

Ni.TL. -n the dock oi the corporal un a a* issued at a nominal value or n lthoux par \nsue, tor the purpoeo 
of -he computaiioa under Item t. tic par vahw shall :-e donned to be tba lair market value as of the data or dates 
oTivmjo. The uceoia value vo .letermsoed oi stock outvtanrtlin on March 3. 1917. or at the beginning of tha 
taxai-ie per aid, shall bathe basis lor the computation. 

CL Is aay tangible property, paid la for stock, carried as an asset by tlmcorporation? .--5J. 

If so. I* It euisre-t on the hooks at a value In exeaeo of llijrtual eenh -.-alue wheo reresved* ... ,HV.. .. In 

axure of tl« par value of the stock paid therefor?- alQ. ...... 

It ihs answer to either of the last t«vo questions if* yes." submit a lletament showing (e) kind of property, 
ib'. when acquired, tr) par value of the stock paid tbetetor, (C actual cash value of the property wbro paid la. 
(r) the boatooa which that value ana determined. tO value at which the proper v is entered on the Corporal loo's 
hooka, and (fVamwint by which such \ afcaa exceeds tba nltommUe vatie under beCioeSTMa; (?) of the Hr venue 
Act of 19IA Hater this amosmt os Item 2, Schedule O. tor Uw Usable period. 

OX Waa the business raincorporaiad. reocxacised, or ooasobdaiod or a v it* owmenhtpchangad or east liar* 
a change in ownership v( property after Mairh 3,19I7T. . Kao. answer the following qum tto ca: 

(a) D.d as Intcreetof^i per renter mors in the business or In the propMty which chanced owrurvbip remain, 

la the control of the same prrwms, corporations. asaonaUana, or portnersbips. or of ar.r of them' -. 

(b) Were any of tha asset, entered on tha Ivook* of tha eorpurumo making this return .t e higher value than 

on the twoksofittpreifece.-rir? . .. __ . 

tr) 1 ranch previous owner aaa not a corporation, attach aatatroent - how mg . 1/ the cret oi ss-q.ua.lion to 
the prevtous owner of aay aaaet so transferred or recw vad, .'expenditures sutrerqueot to that date for lettcnnrnt 
ar dovwiopmrnt not deducted aa oxpenaa or other-* ise since March 1,1913, by such prr \ iota owner .(3) the allow • 
anew for depraesat wn. depict mo, or impairmert since the date of acquisition l-y such prr\vxi. o*-t*r. 

<d) If all.or sabsfaatially all. of the property aaa acquired from a corporalKC ti.tring the :*.\aMi period, 
attach hereto ><*laacr .shads of such prsdrer*** corpurmUcrs a* at *he leginitteg of tbe tasnl lc pcriut and as at tha 
dale iaamod-aiefy poor to tha traastor of the property to the corporal ton making the return, and *No * l-aiarHx 
Short or atat'iSRit of the corporation making this return allowing tbe values at whicc such property rreeivcl 
or traaaterred were so freed oa The books. 

For tbe purpose ol determining inentod capital each asset so transfetred shall act be allowed a greater value 
then would have been aliowwd to the prevsous owner , M a corporation; or, if not a corporation, at it* oast to 
anrh previous owurr. With proper adiuvtnwnlv 'or loan and Improvements. 


t the hooka a; a v alua iu oxewas of 73 per 


O*. la aay property uortudiag physical property, aacuniww a/s! tiu*njb', property) paid tor wut ca-h 
or with other tongihlc property oadorrel oa thr laioka of the corporal mu ut * v ahsa in of the amount of cash 
paid I har r ier ar the ortua leash vahm of the taagib.* property pan! thet.-he? ... Js„ . . If -o, lotmtt * 
vutement blowing (a) kind of property, tb) amount of each paid thcretor. tr) a> lual.a-h valu.- ol other 'anpUo 
peoprtty pan! tbetwtor, (d) how that vahre waa deiettsunrel, *\ahi- u* w hich tbe u eutrtrei on the 

Uwksof th> rurpuraiMm,oa>l(Oetee*«of(r)ovrr<b)ar '<• -Ihlvesrrexaui-tt teeUeewlas Hem i.xtwdi.irti 
tor tbe tavatde period. * 

<*x Uo^Jstapiata provtawm lorn su|i :n the aooounta uf tl* company tor fa- Iomov of every 

kiteir drprc<'u:iuti? *iBB ... ,r>, otwoiere-oreT.ie) deptottoc of 

luliwva! .Icpuclt.. luvvr M.pplire.end theiikc? . .Ill . , 

If alwiuatr cliar w liar no! baaa mvle fur dapradativn. depict too. obwilaotwuc* and otUr losses, and U># 
value of ilm prujwny W tw-t Iwen maintained hv roi^arwaients that have torn tbarged to cx|wnsc. preset 
nbU'iiitialrhur.vs tlierrtor mu*’ > - iviniputo! fur all year- in wluch tliev ware not made on the bonk*, and tba 
total amwiiu uf sueli r!>vgcv nuivt ’* <oi revd *- Itctn V hctiadulo '■ 

tA li,d tbe owjme. 1 - roi ev rf >em» * «<ork ilivototid on Murk owurd in anreJirr eurpuewi mu? ..fS?.... 
If the oarwrr is - vc» •* -oia ,n <ir'»il ( e carh stork dividend rectovwI, (o) date t at too ed, (b) fn-m Whom 
received, in number of shares rgvtvcl, >4) |>ar value uf sh>res rrerevcl, (e) Value at which v-dared OO its 
bouks of aeereuit, (/,. whether «r not vurplu» was lurnasol by this v.ihiA If answer Is “ywi." enter tbo amount 
k> which *ue|.lov was Int-rwa-cil a* Iteinn, lietiavlula ti. If altvsrer la M uo," state the ocreiuet tn which It was 
inrluued, ($) dale uf wde -if anv ■>( the -h ires af > -re nxwrrel as a Mick dirideoq, i> number of shares sold, 
ti) amount recessed ther- for 

SiJTi —If tavern to tb* forego u< ijuv-lwi- lUdacw'- tbit stock dividends rec-Mved at any Cimahava barn 
treated oa an iocreasa -.( -Hirplus. and -*-h inen-we Is rwdvs-tcl in tba computaiioa Of lnvrwtad Capful In 
returns fur an) or ail «f tbs tavabir ji.-rio.l- 1917,191». on 1 1019, itnandad rdurnt should bo Died for such tax- 
able period or jtrrlwls In whk-h this rrr-vr oreurre-l 

Item. t mount 

1. Vahiatton ol pvlre t». .vpvrt-bi . -•cret jeueaw *. ur -urm-i>. rood adl. ( 

tra>le mark-, Iradu 'rwidv ir*n< hiw*. or odor u.ta'.iit-ie property. . 5.. . ............ 

g. Vohioiioiioft.-vn-.- 'd*pruprrtv pat.: in-ur M.cb ... •. J ..... 

<. Xaiiialm-i of aswit' A'qulrad In renrraniration. . .. ....... . ..................... 

«. Apprecva'lori. . ... .. ’. ....... .... 

3 I*eprwntiu«i. deph'ion VidutVrlu«ws SO© SCl'O^TllO | .. 539,290eSS ^ 

*' Stockdi• alcid or. vVi-fe heel .m anotherlorjeiralton . , ... 1 .. ..... .. 

7. T.«ta' I'aiitiTc.s _ -a, 

SC HK DU LX H. —CHANCES IN INVXSTXD CAPITAL DUKINC TAXABLE PEJUOCX 


I. t'lianras in Invwitsd cajittal dunng ttie taxanU period ordinarily ariaa in ana or l 


i af tba tallowing 


kddliioes - 

(a) Uy va> of capital Met k tor cadi or I y tlir iarnooi capital vtoilt lor tangil-ie or other Skirt*. 

(b) My pnyrnant nf asse-wmorts hy stock holders te l-y eraat too of pdddn surplus tiy contribution c4 

stoek?.oMerv. 

Dbduetione— 

>r) I »f tiq i.li'ior. 0 * jure <A tha capital by retiremer.t ur stork ar by purchase of traaeury stock not 
out of current •om.i.rs 

id) By pavreent of cash dividend* out of earidogs uf prior years 

tr; B> iviymcntu" Kedrral income end jwofta an prwvioos year. 

i lie change* with rea-.ect to iu* ..-ui occur in nearly everr care. v hou)d ao< liangw* ta nolsol. the tvao'>n 
for tlie omissii-n vliOuUl be vto’od 

3. TTw following luvlns 'tonj sf.ou.d lw toUowad in making the abova Al)tulmen-.s; <wch item shoold >» 
daatgna’wl as an wMi-n-n i-r dwdurtion. daduciion being daaignairvt hy red Ink: 

(o) If -In'll is • ..lied fur each, the actual cash received (but not the amount of discount) should tic gutet* t 
In thtsacSedulr. ir»(- i other than ew*hl paid in tie-fork Biitut te- v aturef in fmordancr with K*r*lon ■ '2> 
utlhe Ke' rtiu* Net ol i9i*. 

ir) If capital stock of the eurpuratosa is re*cqiur»vl twit nut paid fur out of current pngHv. the «v»t of sooii 
stuck dimild ' a <lrductad from n. ve-led capital. 

i f' fb-jiort divi.>tiils pa'd out of profits of pi lor years last not divldrud* paid out of peoCta of tbe taxable 
1 priiod. Vnv divlri'.v-.twu nueb* during tbe tint ••Jiiays of the tavxide period shall be fiermevl tohate Iren made 
fioai aan-iugi or prtoiti accumulated duftOgUiaprecwdlng taxable period; but anyditoritiulioO made du ting the 
rcuisfitfier of tha tax able period ahoil be dremad to havo bom mad* from tbe profit* lor that period to the ex tec. 
that stM-ll pruQlvo/e V..... I.ul. \:livle»'^?ar.i| I3H-, Kni.a.iv.. f.i 

■' The arwrint uf Federal irroma and profits taxes payaMa sboc-ld bw prorated end deducted oa or tha 
dateswiiec. die- u d payable ahettier reservethave leeti »et upon the l«.nksor not. (Sire Article UXj 

Tbo svwfto* od,usted deduct Loo to be entered tn column 7 eq i*b tuul lauoma and profit* tax multiplied 
by a«2lr. 

X The dote called fur in column* l to i should be given for all tranaacuone. asoopt that otoumaa 1 aad 4 
ara applicable ©toy to ilto iv*ce or raacquislUoaof thocoA , °Tatk»'» stock. 

X In oolumnfiontef the number of doya rtmanung In th# taxable parted Qnnhiitlag tha dam of ctanga). 

X The nat changea nut reported to Schedule L. If nor in accordance with t ne irvri aeas ar dao-aaaa * refiawtad 
ui t)ia balance sheets, a'luukl be fully rec onci le d therewith. 


1 1. Nature of add.tion' 

} at-.J deduction-. 

♦ 

: 3. Numhor 
?. to*hare* 

1 -ate. sold or re- 
| wcqutred. 

4. If for 
reab.it eta 
price per 
share. 

3. Amount toeash 
or cash vatu# 
actually rerrtvwd 
or paid out. < 

| 


< 


♦ 1 * * '• * * 

■% 

! 


||u. . 

1 ... 

1 

. . ( ... 




. ' ... 



J. ■ • 

. ... 

•** • . 



Number 

today* 


Adjusted avaroge. 

kZ2£££S5?) 


Net IscaxAsa o» PmrhkAag. 


SCHEDULE J.—INADMISSIBLE ASSETS. 

11m ilia corporation any InadmivtiUe aasets (L a. stocka. wtosr obUgattons. aaoapt obUgatmoa 

of ttie Vnated Staue. tha incocna from which « not taxable)? - 

If w>. attach hereto a statement showing lor the taxable period tbe [acts called for ip imm* (a) toO)ofthiJ 

lfthaanromafiom tucb mmts cormst* in part of gain or profit from tha sale or othe^4hpmiiaon thereof, ar 
Wall or part of thelntoreat derived fivm *uch aurlaU tn rflect included in the net Income because to the IlmH ot km 
oa the deduction of inter**! under bectioo 234(a) (2) of th* Reveon* Act to >91*. than a correepoodlag port of 
tha capital invaaud In such aa*U U deemed an admissible met. In such cam **t fcrth in dataU- 

i 4 i vanou* kinds to Income derived from aocb as-ets and the computation of the part of the capital 
invented therein which l* deemed an admuiibl* amet. 

1 «r tb# purpore of thb scbrduU inadmimibU assets shall bo vahwd at coot to aoquttttloe. osarpt that if tha 

eomuretioowadealarUsecurttlei and larentorto# such asaaUinaoecrdaaea with Articla 11*1, Regulation* L\ such 

ia\ entorv ligure shoUtomatuut# tha msaaure of vaiua. Admfodbl* aaaet*shall be valued as provided la ffoctMM 
32.S330 andWl tothoKcvenue ActuflOUand Articlmm-aaa,931-034,and9*1 of Regnlalioos43. Thoavemge 
amount ol murt* to earn land held dunhg any year may ordmanly be dtownmnrd ^ ^ 

ilia amount ofsucbaiaets held otthe heiaanlngtolbeuxablaptoiod and th* amount l-tod attbaoudto tbetaxxtx 
reriod In such earn th# amount to adaumlbloaaaou may boat badtoartmaadf roof lithobalune. sbortaoattb# 
iireOmune'onhepretod wC-bi with re-pect mthelumain Schedules Fand C and(7)ihe 
thTend to the uenod rorre-poodingly adj.wied. Hut li at any Umedurtng lb. taxable period awt-tanUaAaovge 
hm taken plttoTinlbe amount to such amto*. tlo/ average amount must b* dtoondnod as prereidad la Attl/k 
S 3 L*u( RecvilafuJO-43. In such cwm. shew In detail— 

(fr) Thecociputattootoiu<b a m ou nt : 

(r) Amount of iowltnimi'dc assets bekl at beginning of the taaabW period; 
i (g) Amount of inwlmivible meets LeU atvnd to taxa'-k p*r'<*l: 

(r) Av.r*»-eajau , irit oflnadmiveil-leusxtsbrH during tasal-leperiod. 

/») Amount to »dmlm»H* asm tahtod at Ugtuningoftas blcprrtod; 

• r) Amuunt of admissible n->»»t« hold at tteeod of taxable period; 

(At \v crag* amreint of admissible assets held derma taxable period: 

<0 mimtot/'phj»(»); 

(i) |-kr.-nitagawhlch(g)Uof(0. 

Th.x percentage <J) should be applied to the amum:t appranng oo line 7, Schedule B, i" order U- owr r . 
deduction on wvuunt to InadndHitda asset*, which -htoild be entered online 5, Schedule 1\.. i— ■ 


best copy AVAILABL! 

from th* original bound velum 










































Putfp 3 of Return 

QUESTIONS. 


KINO OF BUSINESS. 


!• lm»f»|rfwn lx>lo*, id ••Miiy tlto tnriwnlioa'i main imtstur- 

Mmiwacunly with on« of Uw general < U w . ami follow this bv u mmuI rii«tit>t)on 
o i llx* buitnw* WIIm lent to «1 ve the inf<>niutttun nlUil for uiwU-r iMt'li clan*. 

A«— Aiffieultur*- ami Mattel intluegrit*. including briting. lotting. ico hor'i-otinc. o<r.. 
including the leenng of ,ur hjjeoi*rrty. iKal* tho product i* iKwim tii. B.—Mining »n«l 
■ uiamiug. including ga* an.1 oil wt-U*. Include tho tearing of such jTOjiorty. Sub* 
tin piodtjrt or pforlucta. C. -Manufacturing. State tho product ami ul*o the material 
if pot implied by thy name of tho iinxlurt. D.—'■(wtniotion—excavation*. building*. 
brWtw. nu toted*. ship*. etc , oiw> oquiptung and installing *<ani<> with system*, dfriny, 
or machinery , without their tuanub lmo Mat* nature ot structure* built, material* 
u*rd. of kind of l n Wal l a t iou*. Et. -Transportation—rail, water, local, etc. State the 

kind ami *oe*tal product transported. if any. *2_Public utilities—va* ( natural, cool. 

or water): mretneuchtorfiower(hydro «wsteam generated)- heating (■kmu or hot water), 
telej>hooe; waterworka or power. IS. -Stonge without fnidiu:.* nr profit from mica— 
(elevator#. warehouse*. etorkyards, etc.) State pnalta-t *t««v«l E4. — leasing transpor- 
tatioa or ufilitiee. State kind of priqierty. F.—Trading in cr.-d* 1-ought and not pro¬ 
duced by the trading concern. State manner of trad©, whether aholoalo, retail, or rom- 
mi nano, and product handled. Sale* with -<oragv with profit pninatil y Irtun nuea G.— 
Service domestic. including hotel*, ndnmut*, etc : umuroirntj: other i.rotearionxl, 
j-eraonal. or tech meal service State th« amice. H.-Kiname. including Iranking. 
real rotate. insurance. I.—< oecttm not ftllujt in alojve lieim • * • lanuM o C roobtnirf 
aavaral of them with no urvrioaiinant btirince*. or k \ lor other rvason* 

2. Concern* whose ouainee* involve* activity falling in two or moro of the above 
general c liw i. where the turn/- pmt»rt ia concerned, should report bitrinee* a* id on Oiled 
with but one of the aJ>ovo general claas*#: lor example, concern* in A or B which aim 
tranaport and market their own product etc!naively or uiainlv. should *til! he identified 
with closee* A or 1<: concern* in C ^manufacturing- which own or control their *ourre of 


under each key letter, aim whether acting aa principal, or aa agent on coo 
bon: *t*te if inactive or in liquidation-... .. /. 

B« Production of oil and Gaa# F 

C# Bofiaing of erode petrolet* aad Its \ 

Bv wnrod nof . 


11. If the an*w»r t*» <|tsration. II. 12, and l:t, or to any ot them. »* “ye-*." *••• 
following: 


m a teri al wipply in A or h and which aim tranaport. *11. or inatal 1 their own product 
exrlnrivety or mainly. should be identified with manufacturing: concern* in D may 
control or own source of supply of material* used exclusively or mainly ia their construc¬ 
tive work: concern* in El or £2 may own or con’nJ the ■ottrr-* of their material or power: 
coocern* in K may tranaport or *tore their own mervhands*, hut ita production would 
identify them with A. 11. or C. 

3. Answers: S A 6 \ 

t«) General cl*** (lue key letter designation...." ®..r..«. .. . r . „ 

ib> Main income-producing buanee* -'give specifically the information calledvfor 
under each key letter, aim whether acting aa principal, or a* agent on cojgYni*. 


n 


OTHER CONCERNS IN SAME BUSINESS. 

4. raster on the following linee the name* and addresee* of five representative concern* 
in your locality or aectwa of the country engaged in the am kind of burinee*: 

__l&^^st.BtofiriBg' CosqpBay 

The Texas Company 

• •• ......... a. ... F a. B . .. * . . a a a . . . .. ... ...a 

__ Pirodnoers £ Befiners Corporat loa 

.. Cotapeny 

_Ohio Oil Coqpsny „ 

INCORPORATION. 

T> ^b of Incorporation .... • -»• • •• • a*.a . . a a. .. > . - a . . . . a ^ - a a ... , a . 

tho of whit t auuu^ .... x*u». . 


idOmnar: 4 

la) l>id tho corporation 111* Aililsafed f'urpucutiotie </ue*tiou>i*ire. Form Slff, f'*r l^;„ r 

•uher$>jent Uxablo )«awe** A newer ■Y---' or ■ .Vo”... If*. If tho nn*wer to Out 

r ation ia ••yee.” a ouc«i<Hinaire u m.i c.|uimd. i-vo-pt under the circunv«u v *, 
•rilni! in 'I'wrti'iii If the a newer :•> thin f|ueti»ii i* ami the un**.r j ( , 

uMtiuM 11. 12.and 13. or tegay of them, i* lociire^^lK-l'dlKttrcf Intenul 

Revenue f«*e your dietrict Form >W, whh'h riull liUml oT aud HM a*a part cf thi* 
return If th«* au«wt-r to thia ipiiwtiov.ia "no,” (I,, u«g<i not bo anaweted. 

• fci Lhd MibaLsntiallv the we couui'io^a. u- ur* m-i out iu tin- qumtiouiwire tiled for 
lull) or prior yean, obtain during the entin taxnt>U* |»-riod 19202 Anawcr ••y r »” H 

•Vo”___ Jf the unawer to thi* que^hm m”no.” h -tntemont, w-tting freffc ti,. 

particular*in which the Mtintiw haa••hanged, ahould h*attached to and mode a i,,et ^ 
thi* return. If there have hren Mslmtautial change# in eUr-khokhuga, a cotnpk-te irUlj, 
«jf nurh rhinp*i rfiouM Is* luhniittif) in th«? fun# prescribed lit UMetf 3 mimI 6 hi th^ 

«I actionruurr. If thcr^ mr* cotD]mnitM other thsii thono fveeed by th** fju^iofui^in, ^ 
lVl'Jur prior year* which, applying the te^*contained in (jwwmi ll, 12, or l;t, may ha\ ( - 
comt* into the affiliated group wsw 1*)|*», a <pie*tioanairr, rorm 81», i* required for the 
entire group for the taxable pvrio! 

VALUATION OF CAPITAL STOCK. 

15. What wo* the fair value of the total capital ^ock of the corporation * determined 
in the laat am» vmrnt if any, of the • apiUl ato«-k tax? ?lQel68aQOQeO$^ of thatl 

a ewmm eot . Jta».30.*.1920e... r . 

PREDECESSOR BUSINESS. 

1«. fhd the corporation file a return under the aame name for the preceding taxable 

period? Anawer ”Yee” or ”No”__If not, wav the corporation in any way an 

outgrowth, rreuU, continuation, or reorganization of a buainem or buAnemw in existence 

during *k»f or the preceding taxable period? Answer “Yee” or “Vo”.. . If 

anewia “yee,” give name and addrem of each prrdcoeeaor burin***. 

2Uc Basin Pstpolexnn Co# v Cr^ss Cre«>c Petrolcua Co#, 
Booughan Horst Drilling' Coapany 

aa.aaM. .vf.a.aa - a a .a- ■ • a a a • a a . . . . . • .a».a..a-aa,« **•*•**• *• ^...as.aa..,.., ., 

BASIS OF RETURN. 

SO 

1? I* thia return mode on the baria of actual receipt* arsi dmburwmenu?.^_i. ... 

If not, deecrilw fully what other baria or method wu uaed in computing net income.. 

Acorual Bssls 


GOVERNMENT CONTRACTS. 


REORGANIZATION AND ACQUISITION OF MIXED AGGREGATES OF ASSETS. 

7. Ha* the corporation, or any of its prtdtretrort. been reoryoxJ/. J or ha* it. or any • 
Of <U prrdror**or», taken over a going hiuoncH* or acquired a mixed aggn-gato of langihle 
and intangible property, and paid for *uch projx-rty in whole or in p art with »«ock or other 

*runtie*rinco the clo*e ot the preceding taxable period?....T#B..... 

8. If *o, furniah a brief narrative hiatory of the burincra and aubrnst a •tatemeut 
.-howsag. 

'a) The nans* of th* concern taken over (or from which the property w»* acquired); 

(h) Tho nature of tho oON-t* and iiabilitice w> v-auired; 

(e) The total jwr value of the rtock iiwued there:or. 

( d'• Tho valuo at which ea<.h < !*** <£ aaaeta wa* carried •3m the book* of tho concern 
Jfrom which acquired i submit a balance iboet ot the predeevw* ir concern as at tho date of 
acquiritioa <>r a*at the ckw ot it* hut accounting penial prior thereto). 

(r) Tho value at which each item waa carried ou tho looks of the '^>r|'>oration making 
thi* return, and full details of anv adjustments subw^juently marie pertaining thereto and 
the baaia on which auch revaluation w ia made. 

ft. If patent*, copyright*, secret procetwee or formulre. good will, trade-mark*, trade 
brand*, franrhinra. or other intangible property w«ro acquired. state the bam* on which 
then* value wo* determined and how they were paid for 

10 If at tho time of any purchase or reorganization a* contemplated in question ?, any 
f*ropcrty was entered on the bv'ka of the reonpiaized concern or any vendee predeceraor at 
a value in exrem of that at which it wa» carried on tho book* of tho vendor c»jncern, atato 
tho bari* on which the revaluation was made 

AFFILIATIONS WITH OTHER CORPORATIONS (TO BE ANSWERED BY 

EVERY CORPORATION). f 

11. Doe* tho corporation own directly or control through eloaely aildiated interest* or 
by a nominee or numineya over 50 per cent of the outstanding voting capital stock of 

y Aa * 

another coq»oration or of other corporation*? ... .. 

1C. I* over 50 pier cent of your outetoiiding voting capital stock «wo<vl by another cot- 

poratir-n or by two or more corporation* that are afliliau-d? ,.?P. .. 

13. I* over 50 per cent •*! your outatandiiu: voting capita! «to< k a* well a* over 50 per 
cent of the outstanding voting capital « 0 .«-k of juioUkt <-«rporutiou or of other corpora- t 
tion* own-d or controlled by the <61010 indi vidual or partnership or by the name individual* 

o» partnership**_“?..... .. 


18. Have any iidiiuloieat* been made during the taxable period on account of con¬ 
tract or (on tract* with the Government or it* ageocie* or in any Goveftment contract or 
contract* from which the corporation derived income directly or indirectly, through the 

tjffsa 

ojK-nifioi.s of a claim l««rl or otherwise? Anawer “Ye*" or Vo"....*r„, If ao, state 
the amount* mvolv.-d *. . .; whether or not auch amotiut* are included 

iu thi* return. .. and. if not. waa an amended return, accounting for 

the additional income, tiled lor the taxable period in which the contract waa termi¬ 
nated?... Submit a schedule showing full )«articulara of the contract, date 

entered info, date the work rc..*H under end <r»ntra«-r «>r •••'oiniefa, and rh*» ameimt and 

1 Vi««io v; £.•* 

AMORTIZATION. 

10 . Ho* oinurtuatiun leeu claimed.' Anawer "Vwor 'No” ... If n, 


state for wba*. year . 


Amount 4 


PREPARATION OF RETURNS. 


20. Did the corporation employ anyone especially to prepare oe ad vise In the prepare. 

tion of thi* return? Answer “Yea” or “No" ... J0t. . It 90 , give name aud address 

and state to what extent such awaatsneo or advice wax received____.... 


UST OF ATTACHED SCHEDULES 

Enter t>*low a list of all wh«dule* eccomiKtoyirig thi* n turn, giving for each a brief 
title and the e'hedule r.;mil>er 

Torn 1125-Tax»Mo Iat«r©srt oa Liberty Bonds 
» 819«Affillated Corporation Questlon&lre 
» 0-?or oil anil gas producers. 

fo^SJnfe *1^ TBxsblo Bet Income- . 

; . S .i:« :$5«tfo8 0 S?'8»il3r M • -. 

.• • a»M -Be pa ire. • ." .-. 

..j. A-18 r. DopreciatloB. . ... 

" A-19-1 Field Developing Expense 

» JL-22 Profit 4 Loss Sale Capital Assets 

•t 2 Changes Invested Capital 

» G Adjuatisent by Way ot Dteluotion* 

«* j inadolssable Assets 

" L \ Beconcillation Bet Incooe<E€hasges Surplus 


. 1 »* Ff -Salanjca __ 

SCHEDULE K.- BALANCE SHEETS. 

Attach hereto lodance sheet* x* ot tho beginning aiel o.-h! ..f th© taxable Jjeri«*l tpreferably in parallel columns', ►bowing aa nearly a* practicable the detail* cailtsl for U-low .These 
n.>e rheeta should >«- prejond fn-in t)ie looks and riiould !<• in agreement therewith, or any diiTcranccs riiouJd be rveonciled. and if this is n conaohdatef return, balance sheet* thould 


halaiv'r rheete should )>e prejorial fr».in tin- )>uoka an*I dimiM la? in agreen»( 
be furoi*hed in oecordaucv with paragraph 8 of page I of ins*ruction*.) 


tel (lortodtr), cam in Leak and uo twov<l. Ontf- 
rats* ofOopoak. «e.|. 

Ttatfe aecraeta ( U*e* .VaJureln* rsssrrss iot le ») 
Nsras nMhtka baa- 


P*» mstsdah 
Work In proems, 
t lnl <iad pfMMii 
^appUos. 


V. 9. iMtartisiylnMl^tioasCmcblonstot * 
stMSd apsntri)). 

F«rmj* ( —td frll, ktsts.ste). 


ASSETS C«eU*u*0. 


.ifick of eorporulon* 
f'-fHCl. 

IKanmtlr. 

Lass salt iduna: 

To utnetr* and oiptovoa. 

Iimtlan. 

t>H.r'.d ckargnl.tutar.rawi 

riaaO imM: 

IoipU. 

IMalHtngS. 

•CacPLuarv. 

Tp*U ondmlaot ajulpaar 


'totedoaitet,. 


ASSrn C—H»ail 
PlsaX ssaats ' rnflensil 

Leva rrvsrve. lor daprecUUoo i Oo« Mpsmsl?' 
.nuMint spptlraM. «o wall flael ■»*«).• 

Scr v'.tt?* 

WlraO, (sad wlS. and (Uh( ialaaflMa aocu: 

I'alrt for to cavh or other property 

fcrtn stork (otbw than »?oek cllTUtealJ). 

! 1 ratal tjr work dlvrimi or otbarwis* 


Fnrnpt 

Othar. 


Tool* *nd minor ajulptaart. 
I'rtirv anulpaiwit 
< >ik* ••jriJtuf*. 
tnsrr. >r»t. character). 
T«ru. 


•vn tv>o?)*. 
on stock. 


ofUarv m lut 4j*;rwtettan mar bo dwluctad (roes th* r**p*ctl*a l 


Total. 

t aoruuut* or Itnr t 1 >a tea BabltUp slda ot th* haknre teect. 


UAmrnxs. 

Non par* bt.: 

To officers an<l ntr^hoklsas. 

To Othecs (int.'uUlrif I .uik tu.ns). 

Accaaat* nr*hla: 

T ratte. 

Uth.r. 

Accnad uytllM aed rumw , th* rhwt;** crratlnf 
which *r. alfcrwaol* ttej-nk.ii truth toooeie tto 
lAilsUlWj. 

Reserves, th* charges crating which us not ^!low- 
*l0o ttel 11 ctlos* from Inocan*: 

Hameres tor l u eses on nota srvt acvuoats 
rwostrahl*. 

Otter reserv es (to ho iterated) • 

C*Ht*I itock outstanding ft a b. civ*-Utel',. 

Saiplas aad usdMd*© pradta. 

TotaU 


All < orpnrarir-b* engaged in an interat-ite and irilra-tate trade or businee* and reporting to the Interrfate C uflimerce Carnmiamnn aod to lav^nxtioMl. State, municipal, or other pubhe 
eAcrr, may eulicuit in lieu of al.ov«* F'om inpi>.s of their LiLinras sheets prescribed by Mid Comnurioa or State end municipal Authontia*, ta at the beginning jiv. end cl the taxable perxai. 


BEST COPY AVAILABLE 

from th« original bound volumo 






















































SCHEDULE L.-RECONCILIATION OF NET INCOME AND ANALYSIS 



13 T'niilitscii'le-l—tu*t*«ev 

|4> lfcNI.lt tuw , r'alblllM, 4 
I*' .Ifl I’.f.ti 0X1 

v^in*. uc Inw icii mgr, 
ir) dprciit inpmrnvm itrt 
JW-.pC-t V »V» • «sl 

<J) Slar«. > “intv. an.) loutu-it 

f't».j cm ib.- 

<». T u rattuti. m.l ti» lures s.ldiLuO', v, «:t. ..w> .. _ a> 

eiprti>«a ou the f«»k» ... . 

11 1 UrpD(Viornt :uv! rcrfcwt!'. ....... .. 

i J) In'urw*--. prrmiQmr p-ud on tty I Jr rri -.nv officer or employee 
forth,-bcn-ili o‘t* » corj-.r»tloo or bu»me-< . .. .... 

(1) Itileeirt <>n imH.t«.liiro incurved o* ovil.Tiifc-d to i>o r.iw-e or 
carry <«lrr th*j rtlie•M,.n« o. fhe •'tut*! M >le« 

l-stl-d xfiee rWr>»«ti>bee .1 ?0IT., tlw interest up**. which Is 

wtfcwlv rirnipi from fiialjw . .. 

*1) Addit:,®* to •inlrr '.r fund i—ees->n-l rmrrves for bod det-t* 
end other (toot memoir, .to bv .1. ■ .ur-di. 


A Noouiahy Iqoo«h 

(«• Internet oo obMcaftoo* Ol the Vailed Mate* and it. r*MrM M . 
• hour ruapt... 

it) Inie-wst oe obt^atiom of State., l*'nion*, and p..inr % j -ub- 

division' thrxf. . 

1 1) let* ft oo farm Loan Bond, bound under Kedc-v Farm ’ >mn 

Act... .. 

<f) Duldeods on nark <4 4na.nr corporation' and :>.«i tnrrtfli 
mrparatiras taxable hr tty < nurd v ;.,„ go thnr arl 

tnoKDn 

'») Dividends on nark ofpeewooi. vr.vv roepqrwtkms rut of e.rn- 
. no Op.® whirt • Frt:al i.onoi* tat ha* bran .Riprord .. 
(/) Profit* which or* (Wired froth the aic of ve-wHand which ar* 
oremM under -ertton 3 of tv Merchant Marin* ActvfJIOO. 
'»> Other lt«m> of acuiai able Income (tebedtoeilod): 


(J' Other nn.illowub i* deduction- ' t« V dc-aik-l) 


1 Total trom lus U ........ .... „, uli .. 

4. Nat profit for rear a* *bowa by hook*, briar* any* adlo-tWats art 

ra.it. thereto ' item 4 mtam lino v, . .. 

7 Surplus and undivided profit* ar »)-*r*n by balanoe shaet at clow of 
pracwdlnt UleMt period________ 


I 13. Tot.’ or fun )3 ... ... 

I M tM.'lderds j^lil do’trr The tax,.hie PerlM ( 'jou¬ 
st OTk of thi- nmpaj v. nr .dhr* r”'Prr»y): 

(a> Date p»H 

<»'• Dai" pud 

(r; Date paid 


»befb rr paid la cosh, I 


Chaffer 


' 11 Other debit* to virvtu.* ilo be denied 


SCHEDULES SUPPORTING SCHEDULE A. 


Th* following nchudulaa must ha furnished, nod thuwe prepared on rc-pante hhccts rhould ho firmly attached fo this return. Knt»r rovtne and addrow of corporation on «u h ahewt. 


SCHEDULE A3: COST OF GOODS SOLD. EXCLUSIVE OF EXPENSES. REPACKS, ADD OTHER 

items called worn exparatxlt. 


It enaafad ta a trade or battoea* In which the prod u c ti on, purchaoe. or wue of merrhandloo of anr%lsd 
Is aa laoo u ie peoduclnt bmr. («> secura trorn the Cut lector of Internal Keveede and file »* h peh of-thl» 
ratum.Cefttoeotaef Iaevnewy.Feral lUtllk) fll&UIntheMlowlravrteOuy nurlnconiiomland.l.ltanlsd! 
otefy hefee* the amount rohuna. the letter* “C.“or ••Cor M ” t* Indicate that Krmtortei are t>lued a< either 
«Ht. or row or market, wtweberer is tawer. 

m Merchandise bnocht tor sals...i.. 

(1) Cast of aaoutortumic ar otherwise prodnrinc roods. "SoHml* vchodu'e 
stsowlnc ndneiaal hams af coat. the minor Items halnc (Toupod In ooe 


' or M.” to Indicate ' bar I'.reotorle* are .valued ar either 


f (OOds. 'SoNml* sebadtile 
toms hefee rronped to ooe 




( 4 ) Coat of loads asM_ 

SCKVDtTLK AS: OKOSS 1 
FACTCTUNO. 


ntoM ormtiosi anas than trading or mart- 


barxnfr osdiadule showtoc the touret. nature, and amount of the principal Items ladudrd berrta, the 
u babvr ciwuped la ana aineoat The total ef the schedule should fweoterad as Item IP, <Vb*dula A. 


•CKXDCU Alt: OSS 
achedalo A). 

Submit a etasamant • 
betac croupod la aoe am 
tlooe.pars«mpha4to7.l 


AMD W C M 8AIT 


tbowfac character and 


to be submitted by 


SCHXDCLX A14: RSPAOtS (! 


s ea rb ea d . and ether 


Sobmit a tchedul 
baing crouped in one 


the nature and tnwnt «.f the prlnrtpal 'tTus Included be re in. the miner 
(Par dautdcatloa of repel** so* par* 3 vt Instructions, perccrapb *.) 


Sebnlt a whadula showtac the nemre and amourt of the principal item* locludeii hereto, the minor Item* 
f*' * v uip e d In oo* arwurnr. (Far mauranc companies vs* pa«a 3 of Inetructlnns. paraerspbe 3 and 3 ) 

r- - ~ —7 ARARLR U TT AR KST OR OBUOATIORR OF TBX LRTTLD ST AT AM AFO WAR 

OORPOSLATlOh RORDS. 

Kfl w w t was derived dortaa th* tsurabb* period Mem Llbarty Boodt or other oblUarioo* of the Vnliod 
lUaeen tsaued"tnoa Aeptrasber l, HI? (aaorpt V>rtnry Libeny Loan 3K* V Note*), or War Finance Corporation 
Bu n d s, secure from the Ool ha lo raadfU* as apart of tW-romrc Uebedoleof Taxable In terser on Libert* Roods, 


Uto u rx t was derived dortaath* tsurabl- period from Llbarty Bond* or other obitrarionsof the Vnliod 
tosu ntsauedstemPepamber l, 1*17 (aaorpt V^tpry Libeny Loan 3f% Notw), or Bar Ftnasor Corporation 
Bu n d s.—cure from the Ool ha lo raadfD* as apart of tW-nyurc Schedule of Takablalnrcraetoa Libert* Bond*, 
ton iifl 

Stata the amount *f Victory Liberty Loan 3f% and if. Note* originally vnuecribed for and ttt.'i owned 

at the data effUlnctMt latum, 9.... . 

Star* the sooant of Fourth Liberty Loan 4^ Bondsorlctnallysuhorribed tar and still owned at the dare of 

fUa£ this recti ro. I...... 

Zt this Is a consolidated ratum. file Form 1135. and uruwer the above nomtion* lor each of the eorpontiocis 
eausnnstocth*sfflUatedcroup wtddlowned dortrurthetazsM* period taxable oblicaiioo-. of the United Ktates 
and wttflsun Corparatlau Bends, as eyh affUlatad eorporathm Is eotltied to tho exemptions. 

SCHOOL* AS: TO TABLE XHTOBST FROM ALL OTHXR SOUR CAS. 

Submit a schedule showtac the mum*, nature, and l aw s i of tho principal item* tactodod berstu, tho minor 
bams batac cmopwi In no* arnmnt 

(1) Baee pan Iixtnd ad ta tHs ham any tr u erm t ou p rehusad etookT __ _... if so. how modi’ 

JU narayeu l nato dto tn' t tOi trwn any Fnieml Income tax paid at auoiua In purauanua of tax-free covenant 

bend*..,............ . . 77 an, Ba^a ^nuaBT 9.... .... . .. .... -.......... 

Fur I atanat on fnrrixh bonds mb mit a vcheriufe showtac (*> name ef country, rill kind of oMijraUans .whethor 
a etto n nl, to au, mms-ipel. ar se r pe rar s), <e i amount of peWipal, end if) amount ef Interest. 


BCnrXTLX AS: M F BBBH OR RTOCC OF FOROOR CORPORATIONS. 

ShAtottaerhedui* tbowtnc (1) with reapart to each tarrica QomuraUou taxable by tho VnlM Statm oo 
to net tarume, <*, n a me y corporation. <»> cuuotryln which nrtaolsed. It'. P4al par value of stork owned, and 
<d> amount J .ttridsaid r. (3< mmm Inform a t I n o with r eenert to aonh loreigo cor purs Uoc not f a Table by the 
United etoWs oa Rs act incom e . 

3CmPCT»Aia: OROaa^PrC Onf* JTROM ALLOTiaR SOVRCAS (not lactwhoa any amaanf wtfh 


item* tnctudad hereto, the afoot Items 
crooce auispaniet see p*c" 3 of lastrso- 


•scbmlt a smsdule showinx lor each udker <1) name, (3) duties, i*) time Act oted to such dntUe/f) shares <d 
stack owcad or rootrulled: (#) preferred, (b) comann :J) total rumpenveti'e; (or tbe taxable period, and (*) 
meant of, and reaeuo lor increase. It any. over pr*»edlcc period. 

Submit a schedule toowinx for eachempfc:ew (if a stockholder of tbe ourporsUon', whose compr n m tl cn 
Mat tba rate at ft MX or saoar per aorwn:. facts s.milar to t hoe* called lor is rrspeot to of cm 


SCHZDCX.X Aft: TAXES. 

Sur mu » schedule xhoerioc wparatri* tor «*ch clsav of tasm deduct*!, ra l rharactsri and if} amount 
F*d*-»: fnrbmc aoi profits taxes, taxes which are ..credit under Section 35. taxes assessrd tr*iznt local 
hrr> r.t« V* u ktod (eadtod to tocmxse the vakir of the pmpr-ty a e.wd. sci St *rr. county. v 1 municipal taxea 
r..«. • • ant- und Other oomorsd-jds base.; ea the value of their capital »tuC« sr» not Jlowable d*doctlonxln 

v i vo_in„ rasai.y Inoor-eof I.MTU corporal ion*. (.See Article VW.. ItrypilatWOt IS, ax>! Sectton 3s.x>(3) of the 
lb -. , cue AC*, of Ilf 15. 


SCRKDOLT A17: DEBTS ASCERTAINED TO BE WORTHLESS AND CHARGED OFF WI THIN 
TAXABLE PERIOD. 

lubmit % schedule sbowlpy tbe au.os.nt tel aruint from rates, or aerw’Pt previously repuried a* inor.me; 
fV. aridr.r trom triher sourre* li lerevt, rtrt, rovaltlra, etc.) pec-. tamlv reported as income; (c; artsine tmm 
•ou; ws of her than thus* specified a love ;to be'temlredU (re*. Article 111, itvi;ul**Mau> 45.) 

SCHEDULE A18: EXHAUSTION. WEAR AND TEAR (toctadlac ebeetoaceoce). 

If a deduction Is msdwon account of itaprectatloa. the following srtsdu’e maw be (Ulad to, and the ratal 
amount clahre) tberrin should oorreapood with tho firms reflected In the balance sheet. Land valneo moat 
rpt b* Include: In this schedule. (M page 3 of Instructions, paragraph 10, and Art!nl*i 141 to 171, R*ri- 
isttoaiO.1_ _ _ 

~ A ... - - — -• — I ■ ’ | I * "" ^ 

Kind of peoperty. [ , ; l'robable, tmormofdeprwlstloocbarfwioff. 

(If bolldhvp. State Date *g> J »«* *h*r !_____ 

tbe aararlslof I aNflfif*!. * 7 ^!?. iwviulrw i 

■vhlehcorstfT-ted.lj arjulral. faR^marlMtvaliir ( m40t , | TUeyeor. j Prevleu* yoaia. 


) . | | .... 

_• Tot al..Jl.1.9....- *9.. 

Nrrrx - If obw>le*ceryw Is a tarter la d*trnnlniir jour deduction attach a s ta t smm t tbowtoc tho amount 
claimed tar th* taxsMe period and the basis on a bl.ii computed. 

SCHEDULE Al«: DEPLETION. 

If xd«d , )etlo0 4snl«ltn*don aemontof doplettao, secura from to* collertor Form !> 'minerals), Form E (Coal), 
Form F (ndvrtdar.eoia noumnxls), Form C (off and cat), or Form T (timber), fill In and file with return. If 
complete raluetios data has lyen Alert with uuextiofinaire In previous yt*r* thro Ale with this ntun iruortra- 
tloo necessary to lirlDt your depletion schodui* up ta date, setting forth In full stat*me*it c.f at I transactions beep 
Inc oo deducvjot»« or additions to value of pbvslra) asset:, with explaneriou of how d*pie.k.n depict loo tor tax¬ 
able pesvx) Las lievc d<srm,c*d. In cas* of tltubrr tal» should bo don* by 01Ur< to Form T (tlm jet). 

SCHEDULE A3: PROFIT OR LOSS ON SALES OF CAPITAL ASSETS AND MISCELLANEOUS 
INVESTMENTS (toc.udta* ltawtdalln* diridendsl. 

In cae* of dispo..u of property, reriltm* In a profit or loss, the follosrtr^ schedule nun bo filial Ir. sixlbf 
a s e p ark l * line for each v.wt. 


4 . Coat, or 1 f . r _ 

; - fiat. *• AW acquired prior 
I. Kind of property I when itoMarl. tall, the 755SJT* 

l Ms,«Utad.jMNmwket^uaj 

.!.L ..U .. 


C. Dnwwia- 
tioo. 


wsywraiBr 


7. Bel* price or 
■lauldat!r.( 
dfridmds 




Total....-!9. 



.'e. 


N*t profit or Voss 'total of columns c and 7 minus total of column* t and 5). 9---....... 

State what amount. If any, Inchided In oulumn 4, represent* (ood will — 9-----... 

If any of the *»*u w»r* acquired prior to March 1.133, atato tow the lair market value on that data wsa 

dfNniliDld „ . ..... ....... ......a .. ,a»e. e. owe., ewew.aee e eaae—.ee eo k s eeeoweee eeww 

I& cm of f xcfeAOK* of prcp«rv>'s fo'-mit ortdooeo 3ut*t*oti%tlnf tS%m uoM In Ntmnc ot tLo saorkot 


value of property received--------—-—--.....- 

SCHEDULE AS: LOSSES SUSTAINED DU*TNG THE TAXABLE PERIOD AND NOT COM¬ 
PENSATED FO* BY INSURANCE OR OTHERWISE. 

A schedule wmllar to the one rocusstrd above should be submitted with respect to tome* o< property arto 
2 X from Arm, storms, shipwreck, or other rtmaty. or from theft. *cd not compeumtad ter by taanraaca or 
otherwise, except that cohnac? should »how ■•Insurance and ealve** - instead of e*5e price or .iquIdaUa* 
dividend*.” 

SCHEDULE A34: AMORTIZATION OF WAR FACILITIES- 

The amount chine! as a deduction under thix Itetn snouid be sunetantlsted by srhedole prepared In accord- 
a»«e with -cctVwi 2l4(n) ». Kweena Act o( IRs, Articles in to IS*,lncluslr*,ol Roriiatwn* to. 

DISCOUNT AND PREMIUM ON BONDS SOLD. 

There most be attached to tbe return a schedule showtru In detail each !»•» and uh ef houd* of the 
reporiiiur corporation rivinc rhe foilowinr Intormatioo: 'o) Claee: tt) data of sale; (r) matartty; (4) amount sold. 

(r)amouatrealised.('■ prrmlt;n>ordlscoimtperacrom. _.. _ .._ 

That twopeetion of tneprvmiuoa or ulsrouht spy.UraNe to tbe return nariodrast be reported efther ejltam 
10 or I"), arfMoto A, pare f, ur-lrs* fhe amount o'premiums or dlwiunt Me bean reported e* Income or allowwd 
a* adeuuctieu in prior yean, .'rti-!e i*4, I'tynilatlaus 4}.) 


VT^*, the uMieraRTmd, prr«id«it nid trex*t.rrr of thw co.%>c ration for which thin return to mnda. noverally 4ulv aworn, «»ch for hiamll dupoaan *od ^ * 

i.icluctidyf the ML-coccpkfiyixiR acheHuk# nad sUtumecto, hAtOps?n examined bVjbim nod is, to tbe hewt of bta koowlodg* and b«lief, a true and comptotftj^cum flood 

rijub:- rn-ri>>d nn atATcd, pumiaat to thw Revenue Act uUilS and th« Regufatjbrvi iaaond under Authonty thereof. « 


ib!- period ar* orared. purwuADf to th 
Sworn «o And nhucribed before me 


al sf eOcwr 
<c«*H4arit 




.,1921. 


*'y ConauMMW Expire* Mq 10, 1! 


t.oiZi cioi 




wvu. 


pTtMydfyit* 


Trr*iiurft. 


BEST COPY AVAILABL 


from the orlgln*l bound volume 































































































YOUR INVOICE |j our i 

date o ' jr-.NO-j { °no' r [ _ 

------ r — 


h_ _ j <»"<>»» l| 

:) ' ” f r [j T 

Total Inoome and Exoess Profit* Tax for j! ! 


’ year 1920 

!) 

First (^tarterly Payment dua March 16/ 
Estimated payment made Maroh 16/21 
Balance due May 16/21 
Interest on #20,176,67 for 60 day* 

Balance due and enclosed for payment 
dua first quarter 1921 

Authority for 60 days extension see 


..u 

.0042a 


j f 20!176 j87ij 

l Hi 




Treasury Department Latter Mareh 7th ij 
1921, Pile X Ti Hi BB ! 


77, 


I i! 1 


707 46 ,, 

Ii 


.14 


ro 

CJ1 


0«h*4ul* •1-181 


COKOUWtt® WUmiElH COUPAI* 
jSpnBClAS'JOW 


dit<ai 

*? ,M City Plant #1, 
srlck Ctuoco, Cooortt*. t 
City Plant #*, * 

*«oont, Sriok, 

Maaad Qrou&d, 
n*"rloj- t prlok, 

Falla, Srlok, 
i**oula, Brlok, 

1UUc Station*, 
tok St at ion*, Praia* - iron, 
Um« Omatt, 
bstam Tut station*, 

• Iron, L* as* Oroual, 

itor* 4 flztumi 
city omo« ( 

»«•* City Plant *2, 

Irioont, 

, op«rlop # 
r*at hili, 
oatana StatiOM, 
timr, 

lllia« Station*, 
ataan Tatfr station*, 


Cc«t Ta 
12-31. 


61,666.so 
9,167.57 

2,459,60 

4,941.00 

64,111.07 

666.38 

11,999.08 


17,794.54 

946.06 

667.78 

146.60 

6,017,64 

10,616.88 

860.48 

1,609.61 

8,813.81 


e* Talk*I 

MU City PUat #1, 
•u City Plant #1, 
aunt, 
trior, 

Uta* Stat 1 or*, 
Vadtrcroral Tanka, 

: Station*, 
ntaaa Tatft Station*, 

on IqulfMant■ 

City Plant #1, 
City Miiplat 
Coronal Plant, 

Oity Plant fl, 
ont, 
rlor, 
llle« Station*, 

«* 3tatlona, 
ntana fade Station*, 


11,000.18 

10,663.04 

7,611.64 

8,166.11 

8.610.96 

71,013.64 

109,841.06 


I 


I<ai|atati 

rior, 

“to, 

ana, 


7,876,00 

478.89 

10,796*14 

4,169.46 

18,706.10 

49,410.80 

41,666,67 


401,17 
1,484.60 
1,896 \ 
66,413 


IfltlMNii 

‘ <Uii, 

, 4* 


«, 

l» 4 TrtoM, 
I^otfoant, 
uipaant, 
iC Tool*, 

In*, 

tfni|ia*nti 

t* an* Tank non*#*, 


186,816.7# 
166,970.^1 


Utual Oil 

Aumy® 

Irnthly 

Ihliaai 


I 86,881.66 
844.69 

1,469.60 

6,946.65 

19,018.09 

684.33 

10,047.00 


XacrtsiiVlaa 

Mil 

iMXSmLJUam DtPraolatlon 


I 1,746.69 
16,13 


*6,069.60 14,743.70 

74,028.31 76,021,60 


13,963.63 

167.66 

466.69 

117.17 

8,696.61 

10,626.38 

360.63 

1,344.40 

3,323.31 


10,610.93 

1,067.14 

7,611.64 

8,144.11 

3,326,0a 

67,144.63 

109,361.63 


10,737.91 16,066,14 


1,170.74 

111.17 

10,144.77 

4,169.46 

11,616.66 

89,731.58 

61,656.37 


466.17 

1,767.60 

1,995.00 

61,326.60 


1,497.44 

177.68 

286,516.79 


/ J. j a e, ,»/ f x*4 

V ’ 


>r Ifnljmnt, 

»r* 

i Pip*, 

:*llan*ou*, 

Wln«*, 

in** and Soilara, 
ir V*ll Bflulpo*nt. 

»•» 

Lllnc tool*, 

Btulpaant, 
l Sqolpront, 

ii^ttlpaant for T*ar 1919, 
reparty Tak*n Or*r 1920, 


122.99 

346.42 

1,461.16 

41.62 

1,674.37 

7,602.26 


2,093.04 

11.64 

78.00 

17.66 

664.49 

3.123.60 

87,09 

104.66 

496.60 


634.65 

116,21 

460.70 

169,97 

496.90 

3,434.69 

11.661.71 


2,713.11 

325.41 
14.83 

1,637.00 

426.41 
2,363.51 
6,969.73 
9,176.68 


98.68 

853.62 

279.00 

10,465.10 


267.49 

35.50 


. . . iziai smwuuflfl 

£flllJ£g liocthly Bat* lii*. Cfi»t To 

X?.~ 3 \'xQ tainting Pageant inmm g*pr*fllaUon 12 - 31-20 


EtSlTVPU IKlKlr.fi C9 

ixmea. Ptrrt9>4Uja 

iftnthfa Rat* 

Mtoai ftrml if 


19fp 

Danraafallon 


SCII Xl Mil 

»-3i-10 P*ra*nt lima 


JBngtaiima 

iRkti , 


M.925.94 >177,316.3* 117V ,0*0.3t 

47,669,66 


1 * 6 , 64 **/ -*r‘ 




# 10,818.99 ltf Vo. 


1,648,99 


9,798.19 

1,818.06 

1.199.64 
121,431.96 
146,297,18 

10,612.76 

13,810.42 

12,939.16 

116,016.41 

6,670.91 

8.847.64 
17,693.78 

6,708.11 

154.00 

6,148.90 

6,616*60 

679,01 

6.606.65 


rf f*. 


1 i Mo. 


W Mo. 
1* - 


1,212.66 

82.19 

299.96 

20,633.66 

8.748.65 

1.694.66 
447.04 

\ 407.64 

18,099.06 

440.94 

446.81 

446.44 

790,01 

4,66 

415.86 

746.61 

104.77 

616.06 

30,618.02 


2,744.69 

19.19 

112.99 

349.41 

1|481.19 

41,41 

1,001.89 

1,974.97 

7,408.19 


1,099.04 

22,44 

79*00 

19.99 

994,49 

9*199.99 

1,629,09 

499aB 


19401 

490.70 

199.97 

496.90 

U,NM> 


2,718.21 

825.61 

16.48 

1,687.00 

426.41 

2.848.81 

5,959.78 

9,274.63 


98.48 
65801 
179*00 
10,445 iJO 


90,*19, 

99,741.' 

26,633/. 

8,746.96 

1.476.44 
647,04 

1.407.44 
11,099.04 

440.94 
446.31 
446.44 
770.01 
4.46 
615.36 
746.61 
1C*.77 
510.0' 

30,616.0.' 
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8 o h e d u *» e 

• H • 






Mutual Oil Co 
Of Maine 

Mutual Oil Co 
of Arlcona 

Mutual Refi¬ 
ning & Prod.Co 

I.f. Oil Refi¬ 
ning Co 

pays 

effective 

Adjusted average 
add deduot 

Aug, 13, 

additions 

Paid In Surplus 


126,000.00 



141 

48,287.67 


• 22, 

do. 


17,500.00 



133 

6,338.77 


• 26, 

do. 


275,000.00 



138 

96,438.35 


Bept 29, 

do. 


40.000.00 



94 

10,301.37 


Now* 8, 

do. 


92,500.00 



64 

13,684.93 


* 15, 

Capital StocX sold 

1,000,000,00 




47 

128,767.13 



Deductions 








Varch 15, 

Income Jaxes 




20,939.05 

292 


16,751.34 

June 15, 

do* 




20,939.06 

200 


11,473.45 

Sept, 15, 

do. 




30,939.06 

108 


6,195.66 

De o, 15, 

do. 




20,939.05 

17 


943.49 

May 16, 

do. 


21,424.13 



231 


13,558.83 

Aug, 15, 

do. 


21,424.13 



158 


8,100.08 

Nov. 15, 

do. 


31,434.13 



47 


3,7 68.72 

February 

28, Surplus, 


593,630.57 

11,072.27 


59 


94.162.56 








| 363,808.21 

1 163.943.03 

| 15& ,94Si63 







Net addition 

4 149.866.18 



Ve adjust the surplus of ths two companies 
with fisoal years ending February 20,1919 
on the basis of being out 59 days, as the 
surplus of these companies as shown in sche¬ 
dule * S * as if employed for a year « 


{ 


/ 


'J 


> 


/ 

1 • 4 


t 
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BALANCE - sweets. 


ASSETS 

Cash in Banks 
Track Accounts 

Customers Accounts 
Motes Receivable 
Warrants 

Otncr Accts 4 Notes Rec 
Railroad Claims 
Car Mileaqk Accounts 
Employees Accounts 
Miscellaneous 
Inventories 
Merchandise 
Supplies 
Investments 
Lisertv Bonds 
Kansas Co-Op Rpo (Stock) 
Loans and Advances 
Offiqers 4 Employees 
Employees Notes 
Deferred Assets 
Prepaid Insurance 
Prepaio Interest 
Suspense Account 
Fixed assets 

Real Estate d Builoinqs 

Tank Cars 

Equipment 

Furniture d Fixtures 
Refinery Equipment 

Less Depreciation 
Leases 

TOTAL AS8ET8 


UAg.lLl.TK3 

Notes Payable 
Aocounts Payasle-Trade 
Aqents Commissions 
Offioers d Employees 
Unpaid Oivioenos 
Coupon Account 
Reserves 

For Insurance 
For Doubtful Accounts 
For Bonuses 
Capital Stock 
Common Stook 
Preferred Stock 
Surplus Acoount 

TOTAL LIABILITIES 


Mutual Oil Co 
Fes. 28,1918 


Mutual Oil Co 
Fib.26,1919 


Mutual Ref .4 Pro.Co 
Fee.26,1919 


168063.39 
1551.00 
- - 4782.79 

6317.27 
569.35 
2962.29 
■ >724.26 

476437.82 
_ No m 

None 

-48653.85 


14424.15 


174397.18 


11573.19 

476437.82 

48653.85 



85023.45 
2184,09 
25744.97 
798.09 
_Jfolli? , 

4225.00 
5000.00 
10500.00 ' 

200000.00 . 
100000.00 


265453.84 


113836.79 


19725.00 

, ) 0.00 




186337.44 
2925.76 

_ WL31 

7272.92 

NO HI 

- 

661696.77 

3054.69 

13150.00 
50126.20 

9533.46 
_ 3260.90 

4788.70 

2282.69 > 

_ SKm 

87637.27 
248778.79 
245482.01 t- 
12402.54 

“574588^ 

-LlQ222t^( R) 


39002.78 


197250.57 


110019.00 
8358.24 
76748.54 
853.94 
_ aiQiM 

5675.00 
5000.00 
- None _ 

200000.00 

100000.00 


8789.52 
664751.46 
63276.20 
12814.36 

7158.18 


483321.06 
T47?^4.13 


375895.20 

196190.56 

10675.00 

300000.00 

mm 


4477.701R) 

None 

-None 


None 

None 

None 

None 


49499.57 

—1 3 9 7.4 3, 


None 

-SSM 


None 

jbua 


None 

None 

None 


None 

177315.38 

None 

None 


6573.79 


4477.70(R) 


181859.74 
2925.76 
7987.37 


None 

50897.00 

None 


7272.92 
None 

1277.60 

.23Ofl 


711196.34 
_ .445.2,12 

13150.00 

-£0124,2Q 



None 

435084.‘M 

110979*55 


■mW-TH 

\ 

None 

84150.00 

110019.00 

None 


6356.24 

20000.00 


96746.54 

853.94 

None 


None 

20000.00 

210.84 

None 


5675.00 

None 


5000.00 

None 

None 

None 

395000.00 


595000.00 

395000.00 

-100000.00 


SCHEDULE *C* 
COUBINEO 

Fee.26,1919 
45576.57 
192772.87 

' 8789.52 

715648.46 
63276.20 
12614.36 

7158.18 

918405.70 

Tjwfir.w 

460045.20 

216190.56 

10675.00 

695000.00 

rleHil M c 

20 
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Schedule • f • Combined Balance SheetT"' — Parent Company stated first — ae of first of period — 


Assets 

-Butual OH- 

Company 
of Maine 

-dual ‘ Oil Co 

of Arlsona 

Mutual Rig 

A. 

Produoinc Cc 

mn - 

Rfg Co 

Coobined Himiaetione 

Combined 

after elimination 

Cash 

2.000.000.00 

39.002.73 

6375.79 

64.820.51 

2.100.597.08 

2.100.397.05 

Trad* Accounts Receivable 


186.337.44 

4477,70 

56.501.68 

237.561.42 47.197.79 

190.163.65 

Votes Receivable-Customers- 


2.925.76 



2.925.76 

2.925.76 

do. do. -Baployees- 


5.280.90 



3.280.90 

3.280.90 

Otber Aooounts Receivable 


258.80 



238.90 

258.60 

Due from Ssployees 


1.277.80 



1.277.80 

1.277.60 

Railway Claims 


7.272.92 


-- 

7.272.92 

7 . 272.92 

Warrants 


7.987.57 



7.987.37 

7.987.37 

Inventories - Merchandise - 


661.696.77 

49.499.57 

5.841.10 

715.037.44 

715.037.44 

do. - Supplies - 


5 .064.69 

1.597.43 


4.452.12 

4.452.12 

Liberty Bonds- Second converted- 


1.700.00 


144.285.15 

146.985.15 

145.985.16 

do. Third 


4.850.00 


7.500.00 

12.550.00 

12.350.00 

do. fburth 


6.600.00 


7.600.00 

14.100.00 

14.100.00 


do. Tictory 


Thrift Btaops 

Stock* in Doaestio Corporations 
do. in subsidiary do. 

Leases 



60.126.20 


2.180.00 2.19c.00 

60.126.30 


Advanoee to fcployeee 


9.553.46 



9.553.46 

Ineterest unearned 


2.282.69 



2.282.69 

Prepaid Insurance 

Organisation Cxpemeee 


4.788.70 



4.788.70 

Land 


41.266,15 


162.949.36 

194.255.SI 

Buildings 


36.770.7 5 


6.865.17 

42.153.92 

Plants 

Tools 

i 

Office furniture 



287.769.26 

69.867.29 

527.626.66 


8.361.64 


1.106.65 

9.470.29 

‘ { Shipping Barrels 

\ | Station Equipment 


180.882.04 



180.682.04 

\ 1 Automobiles 

1 Tank Cars 


217.020.48 

177.515.58 


594.335.86 

Suspense Account 


86.79 



86.79 


3,000.000.00 

1.476.864.13 

488.077.78 

808 .906.91 

4.470.548.77 


975.895.20 

84.156.00 


460.045.20 

Accounts Payable 


196.190.66 

20.000.00 

12. 056.12 

228.226.68 

Reserve Doubtful Accounts 

Taxes 


6.000.00 


5.000.00 


federal Taxes 

Insurance- Reserve for 


6.675.00 


— 

5.67 5.00 

Capital 8tock 

a.ooo.ooo.oo 

500.000.00 

896.000.00 

180. 200.00 

2.875.200.00 

Surplus 


693.605.87 

<11.0T2*S? 

815.670.79 

896.201.89 


t.000.000.00 

1.476.864.18 

468.077.78 

505.906.91 

4.470.548.77 


c.<\ -'?) 






2.130.00 

50.123.30 


9.525.46 

2.282.69 

4.766.70 

194 .255.51 

42 .155.92 
527.62655 



9.470.29 


1 80.882.04 


594.355.86 

86.79 

47.197.79 

4.425.150.98 

47.197.79 

460.045.20 

181.028.83 

5.000.00 

47.197 JTT 

5.676.00 

2.875.200.00 

896.2C1.89 

^.425.150.98 






Dniester 3lst, 1919 

T&iuii“3i i—VuiusrwrTo-gu i i an Tg-trrrrsn- rdSBi ?.«3—• hih bsti sr. 


Ccepnnr 
>f vtair.e 

of 

Arisons 

& 

Producing Co 

Rfg Cc. 



384.23 

67.214.47 

15.563.26 

13.3 42.95 

967504.91 



193.162.7* 

116.186.18 

264.629.66 

573.968.57 

2S2.056.15 


4.23541 



4.235.41 



i.e77.e? 



1.877.83 


8.830.68 

15.892.82 

1.000.X 


25.723.60 

8.830.66 


4.959.39 
2.S73.56 
10.370,40 

1.05o,813,89 194 .163.65 


4,939,39 
2,873,58 
10,370,40 
47.871.02 1.297.e48.S6 


1.700.00 

5.2C0.00 

12.800.00 

6.500.00 

51.166.2 S 

39.622.49 

802.50 

16.950.00 

4.323.62 

10,496,43 

73,666,97 

120.859.83 

4.774.33 


14 4.311.30 

7.600.00 

7.500.00 

3.600.00 

2.180.00 

\ 

/ / 

/ 

/ 


32.66 70*,99 

4.890.04 

152,949.56 

6.876.75 

289.675.25 60.340.34 


146.011.30 
12.700.00 
20.300 00 

io.occ.oo 

2.350.00 
51.1 bo. 2d 

2.939.622.49 880.200.00 

802.50 

16.9S0.00 

4.323.52 

11,234,08 

4,890.04 

226.615.33 

127.736.58 

350.516.59 
4.774.33 


53.623.78 

43.717.91 

349.568.92 

49.043.06 

197.711.38 



1.162.65 34.786.41 

48.717.91 
349.558.92 
49.043.06 
363.575.14 

~7irrs5B.3§~ -gT3y.ytr.5g l.T^rraras— 

463.023.54 

64.730.7 4 611.661.06 290.886.83 

6.COO.00 
347.80 
BO.000.00 
9.980.66 

400.000.00 180.200.00 3.880.200.00 880.200.00 

118.283.46 46B.438.25 1.703.632.78 _ 

787.374.80 _713.366.99 6.793.846.66 1.171.086.83 




t'rer 

cl:?;*..**. .i u *» 

S6.c0~i. 
291.912.42 
4.255.41 
1.277.56 
16.892.82 
4,93S,39 
2,873,58 
10,370,4 0 
1.297.846.56 


146.011.30 

12.700.X 

20.300.X 

10.000.X 

2.180.X 

51.35c. 25 

2.059.422.49 

802.50 

16.950.X 

4.32C52 

11,234,06 
4.8SC.04 

226.615.33 

127.736.56 


350.615.59 

4.774.33 

34.786.41 

48.717.91 

349.556.92 

49.043.06 

365.575.14 


463.023.34 
390.774.25 
5.000.X 
» 347.eo 

50.000.00 

9.980.66 

3.000.000.X 

1.703.632.78 

5,622,758.82 
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«/»>,•* ola y 


GWk. 

Trad* Aoooxmtt Recelrabl# 

fctw B«o*inbli OwtoMri 

Iotas Raotlvabls Bttployaaa 

Oth*r Aooounta iMilnkli 

Koto*! Oil Coagaay or Arlaona 

Duo from biplojrtas 

Railway C lml do 

Tmrrants 

larontcrlms 

Libwrty Bonds 

Thrift Stamps 

Stook la Doaiatlo Corporations 
Stodk In Subsidiary Corporations 
Pndorolopad Ltaaeholda 
Dsraloptd laassholds 
Ad ▼ a no* a to Aaployoos 
Inters*! Trap*Id A doomed 
Pronald Teats* 

Prepaid Insursme 

*at*r A Inspection Depoalta 

Organisation lipanHS 

Prepaid lent and Liosnse 

Unt 

Sulldtnge 

Plants _ 

Tools (Drilling) 

Offloa furniture 4 fixture* 
Shipping Barrels 
Station Iqaljaeent 
Ant onoblies A Truok* 

Advanoee on Saw OonstruotlOB 
Tank Cara 
Osbp Bgalpsint 
Stahl* IgalfBSnt 
Inglnsarlng Bgulpnsat 
Pipe Unas 

Oapltal Stook Delstoed 
Good till 


100,923.41 

288,333.90 

9,492.40 

1,871.01 

21,624.24 

7,128.28 
5,928.04 . 

53,248.18 S 
1,279,946.80 


08.082.01 ^ 

1,848.10 

4,200.89 

8,181.22 

4,921.48 

904.80 


90,*47.W 

194,019.78 


88,748.40 

41,405.80 

410,458.02 

07,442.09 

22,900.11 

180,786.44 


l?atpnl Rifely A 


12,899.87 

879.109.10 


1,000.00 


459,769.04 


277,60 

1,707.09 

4,040.04 

48.00 


278,041.89 


160,997.99 


2,120.79 

674,274.87 


101,984,79 

1,684.28 



8«9.»4 

1,442.77 


1*3,424.86 

6,152.86 

172,274.02 


Iotas Payable 
Aaoopsts Payable 

Ilk Basin Consolidated Patrol ream Company 
Reserre for Doabtfnl Aeootmts 
Reaerre for Tantss 
•ta^ra for Insaranot 
?ea*rwe for Inoeiae A Etoese Profits Tax a a 
1917-1910-19J.C 
kreruoi Internet 
ArrruM “nr (fcp* JJnt) 

'^i >ayabls 

6?.*r*'!ng ,%, 1 Interest Payable 
t*a r * ;• 'orporstloa ‘ s *«v O l£>4\) 

Capital 2t*>h ' 

r-.rpln* *t ’Wo of ?»ableJ0*rtod 


# 248,094.19 
1,099,844.98 
17,688.91 
8,000.00 
2,477.49 
7,890.00. 


1,673,289.28 

140.S68.67 


20,000.00 

824,888.07 

78,954.11 


589,065.87 

421,044.77 


# 20,000.00 
86,826.61 
98,107.25 


784.905.40 

417,219.42 
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737,842.62 
2,952.26 
11,616.60 

186,747.27 

6,960.96 


115,501,95 

150,000.00 

694.00 

1,202,064.21^ 
8,000,000.00 
1,779,762.67 
2,866,027.29 

1,246.94 

6t.09 


1,071,00 


92,939.87 

10,747,40 


8,570.54 


699.90 

1,282.69 

176.00 


Sg-ftlnsi 
$ 1,256,645.86 
1,879,140.17 
12,444.54 

13.100.19 
22,524.26 

164,747.27 
14,006.21 
5,929.04 
88,246.16 
2,001,180.42 \ 
150,000.00 > 
2,660.26/ . 
1,315,698.22 V' 
8,000,000.00 
1,701,120.77 
2,266,027.29 

6.280.69 
4,360.18 

621.84 

10.415.20 
904.50 

4,040.04 
1,917.00 
*•‘1,475.16 
202,172.61 
450,935.41 
92,939.37 
02,495.80 
61,605.30 
410,455.02 
96,232.63 
22,980.12 
342,783.48 
099.90 

1.232.69 


matesUgat 

$ 996,749.97 (S» 


011 .It (21 
106,747,27 (2t 


% • 


8,000,000.00 (l) 


r » 

j 


f gg.ma r 0 * 

682,390.20 

18,444*84 

19.168.19 
22,012.61 

14,006.21 

8*928,04 

S3.240.1S 

^001,160.42 

150,000.00 

2,666*26 

1,810*696.22 

1,761,128.77 

2,246,027.29 

6.260.69 

4.300.19 
621,84 

10,415.20 

904.50 

4,840.04 

1,917.00 

281,472,14 

202,172*41 

450,935.41 

92,989.87 

62.495.60 

61,606,80 

410,485.02 

94,282.68 

22,960.12 

842,763.43 

eo*. 1 )© 

1.232.69 
176,00 


144,631,30 

0 , 000 , 000.00 


144,531.30 

6,000,000.00 


6,000,000.00 (1) 


144,581*80 


MABlMTIga 


I 1,260,000.00 
115,612.11 


| 1,565,096,29 
1,578,237.92 
106,747.27 
5,000.00 
2,477.40 
7,390.00 


% 997,261,72 (g) 

106,747.27 (2) 


# 1,648,094*29 
660,974.20 



5*000.00 

2,477,48 

7,890.00 



68,266.06 

17,430.18 

928.06 

118,260.34 

16.520.00 

74,114.07 

15,000,000.00 

11,336.64 


65,266.06 

17,030,15 

91:6.66 

113,200.34 

16,020.00 

74,169.67 

16,000,000.00 

967,579.42 


65,294.06 

17,080.18 

928.48 

113,260.84 

16,620.00 

74,169.67 

9,000,000.00 

907,679,42 


9,000.000.00 (1) 
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3ah«dul* f 


iaam 


Ctlh 

Aooount* R*o*tvabl* 
Wot** Racaivabl* i 
(hi at oa» ra 

®*rloy*aa 

Otkar Account* laoaleabl* 

Ptob ttaploy*** 

Relbray Cl* 1b* 

Warrant* 

Invaatorl** 

Liberty Bond* 

Thrift Stamp* 

Start la Doaaatlo Corporation* 
Stock la 9ub«idlar.r Corporatlo 
Proparty Law ahold A Contraot* 
Advaao** to fe^lo:*** 

Iat*r**t Prepaid A loomed 
mail linnaa 
Organlut ion Stpao** 


flT.Amaa> 

67,698.70 

199,162.74 


4,296.41 
1,877.81 
84,729.60 
4,999.99 
2,875.66 
10,570.40v 
,066,819.89 
26,200.00 Sr 


I 16,665,26 
116,166.18 


1,000.00 

194,165.66 


Building* 

Plant* 

Tool* (Drilling) 

Of floe furniture 
Shipping Barrel* 

Station lquipa*nt 
Automobile* 

Turk Car* 

V, S. Cart l fleet** of IMebtedn*** 
>reloped Lea** Fold* * 

0«o4 4111 


19,942.96 

264,629.46 


47.871 

162,81/ 


• 

61,166.28 

802.60 

16,960.00 

4,325.62 

lfl.496.45 

32.66 

2,100.40 

704.99 

73,666.97 

4.890.04 

162,949.96 

120,699,85 


6,874.76 

4,774.88 

85,425.78 

269,676.28 

60,640.34' 

1,142.48 

48,717.91 

849,668.92 

49,048.04 

197,711.88 

148,868,74 

214,623.71 

144,234.00 

159,660.84 


0'S 


679,766.86 S 

976,668.81 

102,260.00 


2,864.80^' / 
160,000.00 ✓ 
854.00 ✓ 
807,941.04 
9,000,000.00 
4,688.970.69 


109,214.61 
1,900.68 S 


200,000.00 / 

49,296.87 


670,271.77 
1,660,681*96 
10 ft,* 0.00 
4/286.41 
1,877.^8 
25,729.60 
4.959.99 
2.879.88 
10,970.40^ 
1,900.719.06 
999,011.90 
9,014.00 
868.807.29^ 
3,000,000.00 
4,619, If Mf 
16,960.00 
4,628.62 
11,294^8 
4,890.04 
*26,415.35 
127.7J6.68 
560,816.69 
115,988.94 
36,667.06 
48,717*91 
9*9,628.92 
49.04A.06 
369,576414 

206,000,00 

49,281.87 

498,408.65 


BUulratlgni 


| 282,066.15(2) 


8,660.66(2) 


8 , 000 , 000 . 00 ( 1 ) 



670,271.77 
1,266,476.61 
102,260.00 
4,27t.41 
*,877.66 
16,892.82 
4,939.99 
2,873.56 
10,370.40 
1,300,713.04 
339,011.90 
3,014.00 
658,607.29 

4,689,173.19 

16,960.00 

4.323.52 

11,234.06 

4,690.04 

226,616.33 

127,736.68 

360,515.59 

113,988.94 

36,687.06 

48,717.91 

349,558.92 

49,045.06 

363,576.14 

200 , 000.00 

49,296.87 

498,608.56 


Tot** PUjrttl* 

Account* ftoyabl* 

Jt***rr* for Itoubtfel Aooamat* 
Tax** 

B*a*rr* Par Pad*r*l Tax** 
B***rra for lacumo* 

H**4rr* for Prod notion Tax 

Capital 6»ook 

Surplu* 


I 429,875.94 
961,269.00 
5,000.00 
547.80 

9,980,48 

1,479,298.28 
48,878.04 


99,480.00 

288.441.84 


689.M8.57 

72.M2.0f 


44,780.74 


796.908.40 

61,863.61 


UMlLlTga 


# 79,206.76 


10,962.44 

4,701.19 

9,000,000.00 

1,147,472.21 


) 465,028.34 

) 760,817.63 

6 , 000.00 
847.80 
10.942.4f 
9.160.46 
4,701.19 
12 , 000 , 000,00 
1,560,291x00 


8 290,886.63 


8 , 000 , 000 . 00 ( 1 ) 


463,023.34 

469,961.00 

6 , 000.00 

347.00 

10.962.41 

9,960.65 

4,701.19 

9,000,000.00 

1,360,291.06 







i 

j 





I 


i 
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CONTINENTAL OIL COMPANY VS. GUY T. HELVERING. 


30 No Kec 930009 

I 

Form 1122—United States Internal Revenue Service 

i 

Information Return of Subsidiary or Affiliated Corporation 

I 

Whose net income and invested capital are included in 
return of a parent or principal reporting corporation for 
purposes of income and profits taxes ! 

For Calendar Year 1920 

Or for period begun., 19...., and ended 

. ,19.... | 

(Name) Mutual Refining & Producing Company | 3268 

(Street and number or rural route)... 

(Post Office and State) Kansas City, Missouri 

i 

If return is for calendar year 1920, file it on or before 
March 15, 1921, with the Collector of Internal Revenue for 
the district in which the Subsidiary or Affiliated Cjorpora- 
tion has its principal office. 

If for a period other than a calendar year, the! return 
should be filed on or before the 15th day of the third month 
following the close of such period. 


(Date Received) U. S. Income Tax Dept. R 


eceived 


Feb 18 1921 6th Dist of U. S. 

1. Date incorporated February 13th, 1918 Und<?r laws 

of what State?. Wyoming ! 

2. Kind of business Oil Refining I 

3. Par value of capital stock outstanding at beginning of 

taxable period: («) Common, $400,000.00; (b) preferred, 
$. 1331 No Rec 

4. Name of parent corporation Elk Basin Consolidated 
Petroleum Company 

5. Address of parent corporation Denver, Colorado 

6. Internal revenue district in which consolidated return 

has been filed (Give district, or city and State) Denver, 
Colorado j 

7. The department prefers that the entire tax shovfn on a 
consolidated return be paid by the parent or principal re¬ 
porting corporation, instead of being apportioned among 
the corporations composing the affiliated group. 


I 


I 
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If apportionment is made, state the amount of income and 
profits taxes for the taxable period to be assessed against 
the subsidiary or affiliated corporation making this return 
$. 

We, the undersigned, president and treasurer of the 
above-named subsidiary or affiliated corporation, being 
severally duly sworn, each for himself deposes and says 
that the foregoing return, including the accompanying list 
(if any), has! been examined by him and is to the best of 
his knowledge and belief a true and complete return of in¬ 
formation made in good faith pursuant to the Revenue Act 
of 1918 and the Regulations issued thereunder. 

0. H. WILLIAMS 

President. 

A. HERNING 

Treasurer. 

Sworn to and subscribed before me this 17th day of 
February, 1921. 

Wm. s. McCarthy 

Notary Public 
(Seal) 

Mv Commission expires JanV 16—1922 C12 

N—26 

31 930007 

Sec 13 

Form 1122—United States Internal Revenue Service 
Information Return of Subsidiary or Affiliated Corporation 

Whose net income and invested capital are included in 
Return of a parent or principal reporting corporation for 
purposes of income and profits taxes 

For Calendar Y^ear 1920 

(Date Received) U. S. Income Tax Dept. Received Feb 
18 1921 6th Dist of U. S. 

If return is for calendar year 1920, file it on or before 
March 15, 1921, with the Collector of Internal Revenue for 
the district in which the Subsidiary or Affiliated Corpora¬ 
tion has its principal office. 
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If for a period other than a calendar year, the return 
should be filed on or before the 15th day of the third month 
following the close of such period. 

Or for period begun.,19_, and ended 

.,19_ | No Rec 

(Name) Northwestern Oil Refining Company j 3358 

(Street and number or rural route). \ . 

(Post Office and State) Kansas City, Missouri 

1. Date incorporated January 10th, 1909 Under laws 
of what State? Wyoming 

2. Kind of business Oil Refining 

3. Par value of capital stock outstanding at beginning of 

taxable period: ( a ) Common, $150,000.00; ( b ) preferred, 
$30,200.00 1831 No Rec 

4. Name of parent corporation Elk Basin Consolidated 

Petroleum Company Chg N R 8/18/21 

5. Address of parent corporation Denver, Colorado 

6. Internal revenue district in which consolidated return 
has been filed Denver, Colorado 

7. The department prefers that the entire tax shown on 
a consolidated return be paid by the parent or principal re¬ 
porting corporation, instead of being apportioned among 
the corporations composing the affiliated group. 

If apportionment is made, state the amount of income 
and profits taxes for the taxable period to be jassessed 
against the subsidiary or affiliated corporation making this 
return $. 

We, the undersigned, president and treasurer of the 
above-named subsidiary or affiliated corporation, being 
severally duly sworn, each for himself deposes hnd says 
that the foregoing return, including the accompanying list 
(if any,) has been examined by him and is to the best of his 
knowledge and belief a true and complete return of in¬ 
formation made in good faith pursuant to the Revenue Act 
of 1918 and the Regulations issued thereunder. 

O. H. WILLIAMS | 

President. ! 

A. HERNING 

Treasurer. j 

j 

i 

I 
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Sworn to and subscribed before me this 17th day of 
Februarv, 1921. 

Wm. s. McCarthy 

Notary Public 
(Seal) 

My Commission expires Jan’y 16—1922 C—13 

32 No Rec 930008 

Form 1122—United States Internal Revenue Service 
Information Return of Subsidiary or Affiliated Corporation 

Whose net income and invested capital are included in 
return of a Parent or Principal Reporting Corporation for 
Purposes of Income and Profits Taxes 

For Calendar Year 1920 

Or for period besrun.. 19... and ended 

., 19 .... 

(Name) Mutual Oil Company 3268 

(Street and number or rural route). 

(Post Office and State) Kansas City, Missouri 

(Date Received) U. S. Income Tax Dept. Received 
Feb 18 1921 6th Dist of U. S. 

If return is for calendar year 1920, file it on or before 
March 15, 1921, with the Collector of Internal Revenue for 
the district in which the Subsidiary or Affiliated Corpora¬ 
tion has its principal office. 

If for a period other than a calendar year, the return 
should be filed on or before the 15th day of the third month 
following the close of such period. 

1. Date incorporated March 9th, 1909 Under laws of 
what State? Arizona 

2. Kind of business Oils and Greases 

3. Par value of capital stock outstanding at beginning of 

taxable period: (a) Common, $200,000.00; ( b ) preferred, 
$100,000.00 1331 No Rec 

4. Name of parent corporation Elk Basin Consolidated 
Petroleum Company 

5. Address of parent corporation Denver, Colorado 
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i 


6. Internal revenue district in which consolidated return 
has been filed (Give district, or city and State) j Denver, 
Colorado 

7. The department prefers that the entire tax shown on 
a consolidated return be paid by the parent or principal 
reporting corporation, instead of being apportioned among 
the corporations composing the affiliated group, j 


If apportionment is made, state the amount of income 
and profits taxes for the taxable period to be Assessed 
against the subsidiary or affiliated corporation making this 
return $. 


We, the undersigned, president and treasurer, of the 
above-named subsidiary or affiliated corporation, being 
severally duly sworn, each for himself deposes hnd says 
that the foregoing return, including the accompanying list 
(if any), has been examined by him and is to the bdst of his 
knowledge and belief a true and complete return of informa¬ 
tion made in good faith pursuant to the Revenue Act of 1918 
and the Regulations issued thereunder. | 

O. H. WILLIAMS | 

President. j 

i 

A. HERNING j 

Treasurer. 

! 

Sworn to and subscribed before me this 17th day of 
February, 1921. ! 

wm. s. McCarthy 

Notary Public 

(Seal) | 

! 

My commission expires Jan’y, 16—1922 C14 

! N—28 


33 Joint Exhibit E-5 

Exhibit E j 

Attached to Stipulation of Facts I 

I 

TJ. S. Board of Tax Appeals Div 9 Docket 28927 Ad¬ 
mitted in evidence Apr 16 1929 Petitioner’s Joint Exhibit 
E-5 Respondent’s 
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MUTUAL OIL COMPANY—ARIZONA 
STATEMENT OF INCOME 


34 


JAN. 1, 1920 TO MAR. 15, 1920 

Mutual Oil Company—Arizona 


N—3 


Statement of Income for First 2% months 1920 

Determination of ratio of cross profits to sales for year 1920 
Sales (Including Chanute Refinery Sales) as per schedule tt A** 

filed with original tax return $7,831,681.28 

Less: Chanute Refinery Sales (as per books) $560,609.51 
Deduct: Sales should be transfers (adjustment) 1,747.45 558,862.06 

REMAINDER: Marketing and Jobbing Sales $7,272,819.22 

Cost of Sales: Marketing and Jobbing as per schedule 

A-2 filed with original tax return 5,482,499.36 

Add: Transfers from Chanute Refinery (as per 

books) ’ 547,271.92 

Plus: Adjustment as per above 1,747.45 549,271.92 


Total: Cost of Sales—Marketing and Jobbing 


6,031,760.28 


Gross Profit—Marketing and Jobbing 1,241,058.94 

Ratio of Gross Profits to Sales 
Gross Profits $1,241,058.94 divided by Sales 

$7,272,819.22 ’ 17.06345% 


Income or Loss: January 1, to March 15, 1920 
Marketing and Jobbing 

Sales for first quarter 1920 (as per statement) 

$937,540.60 

Gross Profit (J17.06 ~ % of Sales) 159,985.16 

Deduct: Operating Expenses (as per statement) 208,739.82 

Loss: from operation for first quarter 1920 48,754.66 

Add: Non Operating Revenue for 1st quarter 

1920 (as per statement) 15,185.45 


Net Loss—for first quarter 1920 before 
Depreciation 33,569.21 

Deduct: *4 month of March or 1/6 of 33569.21 5,594.87 


Net Loss for 214 months Marketing and Jobbing 

before Depreciation 27,974.34 

Chanute Ecfinery 

Profit for first quarter 1920 (ns per statement) 18,406.31 
Less: Profit for *4 month of March (as per state¬ 
ment) 3,901.91 


Remainder: Profit for 214 months Chanute Re¬ 
finery (Before Depreciation) 14,504.40 


NET LOSS for 214 months, Marketing, Jobbing & Re¬ 
fining (Before Depreciation) 13,469.94 

ADD: Depreciation for 214 months (214 twelfths of $122,593.82) 25,540.37 


NET LOSS: 2% Months (Mutual Oil Company—Arizona) $ 39,010.31 




MUTUAL OIL COMPANY (ARIZONA) 

STATIMENT 6P - MARKETING DEP^T. FIRST QUARTER 

-1926 - 


DETAIL DRANK FROM GENERAL LEDGER 

Kansas City LI via Ion Sale a (Page 8) 

Kansas City Oil Salat 
Kansas City Division Mdse. Sales 
Auto* Accessory Sales - Kansas City 
K*C. Jobbing Sales Mdse. 

K*C* Jobbing Sales Accessories 
Montana Oil Co* Jobbing Sales 
Brokerage Sales 
Tank Station Oil Sales 
Tank Station Mdse* Sales 
Tilling Station Oil Sales 
Tilling Station Mdse* Sales 
Filling Station Accessory Sales 

Frctneflt Division s ale» (Page 10) 

Fremont Oil Sales 
Fremont Mdse* Sales 
Auto Acoessory Sales - Fremont 
Fremont Barrel Station Oil Sales 

Superior Division Sales (Page 12) 

Superior Oil ^aies 
Superior Udse. Sales 
Superior Accessory Sales 
Superior Barrell Station Oil Sales 
Superior Barrell Station Oil Sales 

Montana Division Sales (Pftre 16 )’ 

6il $alcs Great Falls 

Mdse* Sales Great Falls 

Great Fells Accessories - Sales 

Montana Brokerage Salos 

Montana Tank Station Oil Sales 

Montana Tank Station Mdse* Saloe 

Montana Tank Station Accessories Sal *« 

Denver Division Sal-je (Page 18) 

Lanvor tad90. Sales 

Auto Accoescry Salos - Denvor 

TOTAL 


f 14,584.7? 
29,103.18 
12,416*73 
67)661*64 
433*10 
39,581*53 
51*285*34 
250,159.10 
1,192*52 
42,191*40 
3,346*52 
16*95 


30,274*62 
17,111.75 
6,521*32 
1,722.33 


J1,274*29 
13,220.51 
2,368.89 
12,663.16 
25.00 


16,027.57 

5,588.75 

8.46 

40,923.79 

219,118.44 

40,969.29 

625.75 


11,798.27 

4,340.58 


$937,540.60 


CLASSIFICATION OF SALES IT PRODUCTS 


Kansas City Sales 

Oil Sales 

Mdse.' Sal es 

Accessory Sal 

es Total 

$ TT,TV4.72 

e vy,iwvnr 

Jrnr.ui.w 

ft 5V,IUM.63 

Kansas City Div. Jobbing and Brokerage 





Sales 

51,265*34 

97,243.17 

433.10 

148,961.61 

Kansas City Div. Tank Station Sales 

250,159.10 

1,192.52 


251,351*62 

Kansas City Div* Filling Station Sales 

42,191.40 

3,348.52 

16*96 

45,556*67 

Fremont Sales 

30,274.62 

17,111.75 

5,621*32 

62,907.69 

Fremont Barrel Station Sales 

1,722.35 



1,722*33 

Superior Sales 

11,274.29 

13,240.51 

2,368.69 

26,86*69 

Superior Barrell Station Sale* 

12,663.16 

25.00 


12,666.16 

Great Falls Sales 

18,027.57 

5,668.75 

6*4b 

23,607*66 

Montana Jobbing and Brokerage Sales 

40,923.79 



40,923.79 

Montana Tank Station Salea 

219,118.44 

40,969.29 

626*75 

260,713.43 

Denver Sales 


11,798.27 

4,340*56 

16.138.03 

TOTALS 

16927224 . 7 $ ' 

$ 219,668*96 

$ 25.714.& 

' ’?9?7.540"ja, 


"Oil Sales - Gasoline, Kerosene, Distillate, Gas Oil, Fuel Oil 
Mdse. Sales - Lubricating Oil, Cr?nse, Miscellaneous 
_ Accessory Seles -Attomobile Accessories, Tools. 


Peg# References are to Trial BalanceBook 

The Account "Mcntonr Oil Co. Jobbing Sgles" covers 

Sales Kado from Kansas City Plant formerly owned by Montane Oil Co. 



V 
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Mutual Oil Company—Arizona 
Statement of Sales—Year 1920 


Trial Bal. 

Pape 

8 Kansas City Oil Sales ! 

11 Kansas City Div. Mdse. Sales 
“ Auto Accessory Sales—Kansas 
City 

** Sweeping Compound Sale 
il K. C. Jobbing Sales Mdse. 

11 K. C. Jobbing Sales Accessories 


Per Ledger 
$ 51,830.38 
200,466.22 

73,276.95 
7,813.41 
259,142.72 
i 3,963.07 


Montana Oil Co. Jobbing Sales 242,524.62 


Brokerage Sales 220,673.68 

Brokerage Sales Lub. Oil 59,185.73 

Tank Station Oil Sales 1,625,367.17 

Tank Station Mdse. Sales 11,514.72 

Commission Sales 3,525.41 

Filling Station Oil Sales 234,124.62 

Filling Station Accessory Sales 89.65 

Filling Station Mdse. Sales 18,939.72 

Tank Station Sales Lub. Oil 7,021.97 
Samples 363.42 

i Fremont Oil Sales 167,802.82 

Fremont Mdse. Sales 116,198.91 

Auto Accessory Sales Fremont 33,129.05 
Fremont Barrel Station Oil Sales 7,553.58 
Fremont Barrel Station Mdse. Sales 7.50 
: Superior Oil Sales 57,576.90 

Superior Mdse. Sales 77,537.14 

Superior Accessory Sales 9,982.80 

..Barrel Station Oil Sales Superior 63,963.75 
irrel Station Mdse. Sales- 
Superior 228.44 

1 Sales Great Falls 50,760.93 

u ‘ ^ Sales Great Falls 18,224.04 

i’ r rea te , alls Accessories Sales 52.17 

* l0n ta J Brokerage Sales 

t $218,839.60) 

, >r 505,022.74) 723,862.34 

Montana Ita. station 0 il 

. ,,809,689.04 

Montana Oil Sa* i sn as 


Per Tax Return 
Adjustments Schedule 4 4 A ’ , 

$ ! 51,830.38 
(1) 10,557.50 |189,908.72 


i 73,276.95 
| 7,813.41 

259,142.72 
i 3,963.07 

242.524.62 
220,673.68 

59,185.73 
1,(325,367.17 
11,514.72 
| 3,525.41 

234.124.62 
89.65 

j 18,939.72 
7,021.97 
363.42 
167,802.82 
112,188.41 
33,129.05 
I 7,553.58 
! 7.50 

1,57,576.90 
76,035.14 
9,982.80 
03,963.75 


(1) 4,010.50 


(1) 1,502.00 


228.44 

50,760.93 

18,224.04 

52.17 


723,862.34 


809,689.04 

1,613,451.35 


170,618.68 


Montana Tank fc* t ion Mdse. 

m 170,618.68 170,618.68 

-lontana Tank Static (Accessory 

__ Sales 671.09 i 671.09 

Montana Lubricating Q Sales 226,598.51 226,598.51 

Montana Sales Grease 19,584.03 16,584.03 

Montana Sales Merchandi* 32,371.85 3?,371.85 

Denver Merchandise Sales 54,533.55 (1) 1,576.00 52,957.55 

Auto Accessory Sales—Dener 16,347.63 16,347.63 

~~ ■ — ■ —- —— » • 

TOTAL Marketing .Sales $7,290,465.22 17,646.00 $7,27$,819.22 

Chanute Refinery Sales 560,609.51 (2) 1,747.45 558,862.06 


(1) 1,576.00 


[ 228.44 
50,760.93 
18,224.04 
i 52.17 


7^3.862.34 

809,689.04 

1,61(3,451.35 

170,618.68 

I 671.09 
226,598.51 
16,584.03 
36,371.85 
52,957.55 
16,347.63 


TOTAL SALES 


$7,151,074.73 $ 19,393.45 $7,831,681.28 


N—6 


l 
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Mutual OH Company—Arizona 
Statement of Sales—Tear 1920 
ADJUSTMENTS 
( 1 ) 


Sales—Kansas City Merchandise 
Sales—Fremont Merchandise 
Sales—Superior Merchandise 
Sales—Denver Merchandise 

K. C. Factory Loss and Gain 
Fremont Loss and Gain 
Superior Loss and Gain 
Denver Loss and Gain 
Barrels In Transit 

To charge Sales Accounts with returnable barrels in 
hands of customers. 


$10,557.50 

4,010.50 

1,502.00 

1,576.00 


$5,480.00 

2.138.50 

798.50 

829.50 

8.399.50 


4 

/ 


( 2 ) 


Refinery Sales—Chanute 
Refinery Sales—Transfers 
To correct accounts—Shipments made to customers 
but diverted in transit to Stations 


1,747.45 


1,747.45 


} 


DETAIL OF REFINERY SALES 


January 

i 

$17,781.85 

February 

(22,766.66) 



( 1,519.50) 

24,286.16 

March 


39,166.39 

April 

! 

49,424.77 

May 

! 

51,994.28 

June 


55,808.47 

July 

1 

75,292.96 

August 

j 

76,354.71 

September 


62,076 

October 

' 

58,84f8 

November 

i 

28, 4 r - 23 

December 

1 

21.1 -82 


TOTAL 

,*>60,609 51 


N—7 


38 Mutual Oil Company (. rizona ) 

Statement of Non Operating Revenue-Maxeting Dept. First Quarter 1920 



Kansas 

City and 

General 

Office Frmont 

Superior 

Montana 

Car Mileage and Repairs 

$1,715.16 



Purchase Discount 

$3,894.23 



Interest—TV arrant 

50.39 



Interest—Bonds 

196.27 



Accounts Collected 

1,503.47 $3,731.73 

$2,500.51 

$2,357.02 

Accounts Collected—General 

127.52 




Total 


$1,715.1< 

$3,894.2; 

50.35 

196.2' 


127.5S 


N—( 









%wvwrsm JSFVAl COHPmr { aRIZqju) 

9 - m %gt MMjgg !S ^^ggaat 


ekeral Ecrrse 
Advertising 
Collection Expense 
Discount «nd Excha 
'rent InT.,t^;r 

Interest 
Ieg%l Expense 
2 Tfice ^Cpense 
C*T Rental 
Postape 
Rent 

Revtrj* £^<»»rp> 

©ffire 

E^.rse 0/f ice oalar! 

5a« Ar . € ,.T ub# 0i , Rr?d Grease 

■j>a.iartes - Accessories 
Stationery ^ p ri!1 tlss 
Te.ier&i Taxes 

Taxes 

Telegraph and Telephone 
Traveling Expense - General 
W see 1 lane ous 
Samples 

Autornohiie Expense 

Accounts Charged Off _ Djvisi^ 

Accounts Charged Off - O c nersI 

TanX Sfat»«>n E x cens« - Off tee Salaries 

TanX Station £ x ^ n5 a 

Filling station Expense 

Station Supervisor. 

Traveling Audi tor Salary 
Traveling Auditor's Expense 
Construetion Salaries 
tank Station Ccwvissions 
Freight and Draragt 
Repairs 


Earuas City A 
On. Off^ oa 


* 5.233.17 

313.52 
33.88 
$42.38 
17,556.38 
1.078.05 
$43.96 
3.516.X 
583.63 
600.X 
36.00 
3.87.03 
360.00 
5.099.98 
4.677.98 
2.076.63 
15.000.00 
4.500.X 
1.997.09 
1,032.50 
4,427.52 
365.39 
856.66 
135.27 
303.X 
1.576.63 
19.S63.63 
3,259.73 



Sum 

19.X 

I 

54.54 

34 

262.68 

109 

32.94 

2 

50.00 

X. 

1,069.70 

777. 

11.20 

9, 

1 

164.51 

119. 

5.02 

156. 

$4.95 

72. 

265.13 

97. 


1.2S0.03 


Toatara Peg»er 

$ 439.20 * 

5.50 4. TO 

260.73 83.X 

46.20 

20.X 

72.92 31.45 

81.X 45.53 

691.50 300.00 

12,401.99 555.X 


1.U5.62 


622.06 26.X 

£82.99 134.51 

94S.57 62.64 


4.00 947.32 


10,633.97 


»«40 

913.39 

694.92 

7,178.31 

2.240.55 

40*<*- 


| l,6W.« 
412*93 
750.93 

888.50 
17,556*34 
1.098.05 
1.083.X 
3.516.X 
799.26 
1,591.50 
36.X 
18.730.87 
. 380.X 
6,099*98 
4,677.98 
3.224.X 
15.000.X 

4»S)0eX 
2,93%X 
8,012*04 
5,576*52 
365.39 
856.66 
'1.438.X 
* 303.08 
1,576.63 
X,547. 60 
3,259.73 
1,250.03 
953.40 
915.39 
694.92 
7,178.31 
2,240.X 
40.M 


TOTAL GENERAL EXPEUSe 

Less federal Taxes 


1X.X5.82 
15.QX.00 
-J 85.095.92 


3.248.T0 l.«>,.r 40.1W.86 I.W2.10 ***»l?f*!? 





BffKrag - ailDCglTO MffilMMBT* 
flflSf QOARTEB 1920 


auAo EHBt 
aeiariea 

Trait list Igww « iota 
tjaetUac Iq*ut - fegalar 
fllli* SUItaa 
Miatl lmoii kllliar R j pa o — 

iNbrm bptaii 
brokerage Olaooant 
MVIhrlspi&ai 
•Uebnnt aaA bobingi 
(•ami 3*111% Sxjibsi 
O owlSSloa* 

fatal Still * Scpcatt 

fiilltny bpiBM Truest 
Iospeotlea 

Ubor - Urleatl* Oil 
labor — Greta# 
labor • Olycerlae 
labor - ^Etral* Oils 
labor - Cooper** • 
labor - Ssoopl* OtatKwtai 
labor - loeessorlaa 
labor - Expense 
Light* water fael 
Boat 
Repairs 

Parcel ^ os t 3 taps 
Telephone aad r Telegraph 
laboratory Bipease 
XlsotUnseat* •• re house 
Xesuai Blast Sipes* 

■cates* float labor 
flontaza Plant Beat 
bbllrery 3e lari at 
fa re boose labor 


toi*x, o.~sunxs matt 


P»TV °m Trmmwi 


# 5*017*51 

t 

# 2*010*10 , 

1*219*09 

446*80 , 

1*741.91 

1,946*15 ; 

49.57 

. 

1*494*29 

687*16 , 

2,101.52 


696*23 


5,128k 21 


743*79 


1*980.00 



_Z?q2£-- 


ta.105.T5 *. 620 . 0 . 


99.96 

»».* 

1*314.29 

MU-Ml 

' 272.77 

97*50 

3,170.05 


5*546.63 


80.00 


1*072.57 


1*409.94 


1*012*15 


1*004.84 


540.01 


2*368.65 

188*97 

225.00 

100.00 

272.94 

112*85 

149.50 


33.95 


5.00 


1*244*76 

27*30 i 

963.46 


2.464*14 


294*45 



840.00 | 


595.09 

20.945*06_ 

_4*332*55 


WSWUBB 


\ 



384 


8 1,944*40 

% 9*667*50 $ 1,290*40 t 

19,929*92 

M.n 

1.0*1.0* 312.63 

3.601*30 

785*70 

4*232.20 651*57 

6*760.61 

43.37 

142*71 

182*61 283*65 

2*680.84 

2.101*52 

696*23 

5,128.21 

743.79 

1*980*00 


— a e 

_983.61 


4.321.35 4«.m.3t 


92*56 

, 15*70 

2.35 

470.06 


677*14 . 

70.08 

6*172.81 

MM4 



679.81 

3*170.06 

3*546.63 

80.00 

1*072*57 

1*409.94 

1,012.15 

1.004*04 

540.01 

62*24 

47*50 


2*667.36 

325.00 

75*64 

41*98 


505. a 
149.50 
33.95 
5.00 

3*28 

402*28 

35.63 

1*713.35 

963.44 
2,464.14 

294.45 


128.00 

JSS.06 

1*300.00 

311*19 

2*053*00 _ 


2*959.28 

_ ISli47 

3.368.67 

■ ■ .ft to— 

.ffamaBL 


JLi&hit 



*9.7* 7>' 



4 


I 















mutual oil compact - avisos* 

DETAIL 0? lSVai?O^Y ACCOUNTS 
van. I. 1920. aad Jtg*3U192.0 


7rlal fifel. 
Page 

3 
A 

4 
4 
4 
4 

4 

4 

4 

4 

c 

,$ 

9 

9 

11 

n 

n 

u 

n 

14 

14 

14 

14 

14 

14 

17 

17 


January 1* 1920 


Car Suspense 

Kansas City Oil Inventory 
K.C. Factory Inventory 
"Factory Accessories Inventory 
Montana Oil Co. Inventory 
Sundries Inventories - from 
Montana Oil Co* 

Tank Station Oil Inventory 
Tank Station Mdse. Inventory 
Pilling Stations Oil Invent cry 
Filling S*ations Mdse* Inventories 
Fremont Oil Inventory 
Fremont Mdse* Inventory 
Fremont Accessory Inventory 
Fremont Barrel Station Oil Inventory 
Superior Oil Inventory 
Superior Mdse* Inventory 
Superior Accessories Inventory 
Superior dorrel Sta. Oil Inventory 
Superior Barrel Sta* Wise. Inventory 
Great Palls Oil Inventory 
Great Falls Jtferchandlue Inventor/ 

Great Falla Accessories Inventory 
Montana Tank Station Oil Inventory 294.116*63 
Montana Tank Station Mdse. Inventory134,943.67 
Montana Yank Station Accessories 
Inventory 

Denver Merchandise Inventory 
Denver Accessories Inventory 


56,439.94 
4,869.9C 
65,229*06 
47,959.16 
26 * 255*66 

6,914*51 
106,514*56 
2 *-517.11 
1,276*45 
710*61 

13.293.77 

18.394.77 
9,285.69 

101.7C 
14,945.62 
12,011.2C 
4. a8.34 
2,855.61 
31.5o 
9,505.79 
82,125.69 
4,527,22 


tfrfclL MARKET IMG DEPT. 

CHANUTE REFINERY 
Crude Oil 
Cooperage 
Iron Barrels 
Manufactured Products’ 
Chen lea Is 
Filtering Material 
Cans 

total REpnrarr 


* Per Balance Sheet 


a. i >o 


Trial Ral. 

Page 

3 Car Suspeke 

4 Inventory- Burning On* 

4 Inventory- Lubricating Oils' 

4 Inventory- Grease 

4 Inventory- Aocdssorics 

4 Inventory- Sweeping Compound 

4 Inventory- Fouston-Teiat 

4 Lubricatig 3arrel Equipt* 

4 Inventory- Other Ittse. 

4 Inventory- Cans and Containers 
4 Invent ory- Lub* Bafrele 

4 . Inventory- Material 

4 Inventory- Storeroom 

9 (Line 15) AutcParts 
11 (Line 15) Speal Equlpt. •( 3 torero oa) 
14 (Line 34) Carin Transit-Oil Freight 


$ 49,231.22 
607,849.38 
267,404.94 
40,039*70 
92,436*39 
1,259*33 
3,199*68 
9,399.50 
46,591.99 
53,824.79 
22,849*13 
8,510*24 
2,235.10 
1,263*11 
1,153.61 
1,257,36 


92*32 



15,642.77 



7,198*82 



41.011.627.74 

TOTAL DEPARTMENT 

11.311.621.47 


CHANOTE RE?IRT 


10,686.46 

Crude Oil 

235.88 

375.52 

Cooperage 

1,123.71 

152.90 

Iran Bnrre 

136.80 

29,458.55 

Manufac tu r Pycdna ts 

56,124*28 

2,346.62 

Chemicals 

1,854.62 

1,156.80 

Filtering terial 

759.64 

8.28 

Cans 

223*00 

844.186.13 

'TOTAL RE?1* 

860.459,83 

S 1,055.813.89 

Per Balanceheet — ” 

*1,279,985.30 
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41 Mutual Oil Company—Arizona 

Depreciation Year 1920 

RESERVE ACCOUNTS CREDITED AND ACCOUNTS CHARGED AS 
FOLLOWS: i 


Kansas City Factory Loss and Gaia 

Buildings 

Tanks 

Station Equipment 

Sweeping Compd. Plant 

Trucks 

i 

$1,766.59 '! 
636.65 i 

2.713.21 
325.61 

6.688.21 

$12,130.27 

Montana Plant #2 Loss and Gain 

Plant 

Trucks 

i 

182.94 

613.77 

i 

796.71 

Filling Station Loss and Gain 

Tank Station Loss and Gain 

Station Equipment 

Trucks 

i 

l 

| 

11,268.79 1 
13,031.49 

4,069.22 

24,300.28 

Fremont Loss and Gain 

Plant 

Trucks and Autos 

2,277.32 

3,025.17 

5,302.49 

Superior Loss and Gain 

Plant 

Autos 

1,537.90 

157.06 

1,694.96 

Montana Loss and Gain 

Great Falls Equipment 

Missoula Equipment 

Station Equipment 

Furniture and Fixtures 

2,005.64 

41.82 

53,080.73 

3,123.80 

i 

i 

i 

1 

i 

j 

| 58,251.99 

Denver Loss and Gain 

Equipment 

Autos. 

92.59 

1,205.26 

i 

i 

j 1,297.85 

General Loss and Gain 

Sundry Equipment 

Tank Cars 

Office Equipment 

287.49 

11,925.94 

2,093.04 

i 

i 

| 

i 

|14,306.47 

Profit and Loss—Chanute Refinery 

Barrels 

Autos. 

279.00 

164.58 

i 

1 

443.58 


TOTAL $lg2.593.82 

N—11 

I 

(Here follows photostat marked page 42) j 


I 

I 
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43 CHANUTE REFINERY 

Gross Revenue # Net Income For Three Months Ended March 31, 1920 


Operating Revenue—Oil Sales 

Fuel Oil Used 


$168,932.39 

17,074.00 

Inventory 12-31-19 

Purchases 

$ 40,145.01 
153,655.10 

$186,006.39 

i 

Less Inventory 3-31-20 

193,800.11 

62,572.25 

131,227.86 

Gross Profit on Sales 

Operating Expenses 


54,778.53 

36,372.22 

Gain from Operation 


$ 18,406.31 

N—13 


44 CHANUTE REFINERY 


Gross Revenue 4' Net Income For Month Ending March 31, 1920 


Operating Revenue—Oil Sales 

Fuel Oil Used 


$64,825.83 

6,048.00 

Inventory 2-28-20 

Purchases 

• 

61,294.73 

51,076.39 

$70,873.83 

Less Inventory 3-31-20 

112,371.12 

62,572.25 

49,798.87 

Gross Profit on Crude 

Operating Expenses 


21,074.96 

13,271.14 

Gain from Operation 


$ 7,803.82 
N—14 

45 United States Board of Tax Appeals 



Continental Oil Company, Petitioner 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 28427. Promulgated Mav 19, 1931 

Arthur B. Hyman, Esq., for the petitioner. 

J. L. Backstrom, Esq., and P. A. Sebastian, Esq., for the 
respondent. 

This proceeding is brought to redetermine the liability of 
the petitioner as transferee for deficiencies in income 
46 and excess-profits taxes of the Mutual Oil Company 
of Arizona, Mutual Oil Company of Maine, Mutual 
Refining and Producing Company, and Northwestern Oil 










I 


CONTINENTAL OIL COMPANY VS. GUY T. HELVERI^G. 49 

l 

Refining Company for the periods from January JL to Feb¬ 
ruary 28, 1919, inclusive, March 1 to December 31, 1919, in¬ 
clusive, and January 1 to March 15, 1920, inclusive, in the 
sums of $9,405.17, $20,648.17 and $56,113.14, respectively. 

The petitioner alleges the following errors: 

1. Section 280 of the revenue act of 1926 is unconstitu¬ 
tional. 

2. Under the facts adduced the petitioner is not ifiable in 
law or in equity for the taxes alleged to be due from corpo¬ 
rations primarily liable therefor. 

3. There is no such primary liability on account of the 
following errors of the respondent: 

(a) The apportionment of invested capital aniong the 
said four corporations was incorrect. 

(b) The income of the Mutual Oil Company of Maine and 
its subsidiaries for the period from January 1 to March 15, 
1920, should have been $79,657.27 instead of $196,469.18. 

(c) Xo credit was given for taxes in the amount of $200,- 
707.45 paid on behalf of subsidiary companies for! the pe¬ 
riod from January 1 to March 15, 1920, inclusive. 

(d) The reduction of invested capital by $21,785.82 rep¬ 
resenting an alleged deficiency in the tax of the Mutual Oil 
Company of Arizona, for the period from March 1 to De¬ 
cember 31, 1918. Under Docket Xo. 11795 the board re¬ 
duced this amount to $15,779.54, which amount, until or un¬ 
less altered upon appeal, is conceded to be correct. 

(4). The proposed assessments are barred by the! appro¬ 
priate statutes of limitations. i 

i 

Findings of Fact 

i 

The following facts were stipulated: 

The petitioner (formerly named Elk Basin Consolidated 
Petroleum Company) is a corporation, organized an$ exist¬ 
ing under and by virtue of the State of Maine, having its of¬ 
fice and principal place of business at the Continental Oil 
Building, Denver, Colorado. 

The deficiency letters propose to assess the liability at 
law or in equity (if any) of the petitioner as transferee of 
the assets of the Mutual Oil Company of Arizona, Mutual 
Refining and Producing Company, Xorthwestern Oil Re¬ 
fining Company in respect to alleged deficiency of picome 
and excess-profits taxes of said companies for the period 
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January 1 to February 28, 1919, as transferee of the assets 
of Mutual Oil Company of Maine, Mutual Oil Company of 
Arizona, Mutual Refining and Producing Company, and 
Northwestern Oil Refining Company in respect to alleged 
deficiency of income and excess-profits taxes for the periods 
March 1, 1919, to December 31, 1919, and January 1, 1920, 
to March 15, 1920. 

47 The alleged deficiencies are as follows: 


Mutual Oil Company of Arizona, 

Mutual Refining and Producing Company, 

Northwestern Oil Refining Company: 

January 1 to February 2S, 1919 .$9,405.17 

Mutual Oil Company of Maine, 

Mutual Oil Company of Arizona, 

Mutual Refining and Producing Company, 

Northwestern Oil Refining Company: 

March 1 to December 31, 1919 .20,648.17 

Mutual Oil Company of Maine, 

Mutual Oil Company of Arizona, 

Mutual Refining and Producing Company, 

Northwestern Oil Refining Company: 

January 1 to March 15, 1920 .56,113.14 


On the first day of March, 1919, the Mutual Oil Company 
of Maine purchased all the capital stock of the Mutual Oil 
Company of Arizona, the Mutual Refining and Producing 
Company, the Northwestern Oil Refining Company; and 
said Mutual Oil Company of Maine, as parent company, 
filed on May 15, 1920, a consolidated income and profits tax 
return for the calendar year 1919, including therein the in¬ 
come of the three companies whose stock had been so pur¬ 
chased as aforesaid, and setting up a consolidated invested 
capital for all such companies for said entire calendar year 
1919. 

Thereafter the respondent audited the books and returns 
of the said Mutual Oil Company of Maine and the three sub¬ 
sidiaries above mentioned and determined that a class B 
consolidation existed among Mutual Oil Company of Ari¬ 
zona, Mutual Refining and Producing Company, and the 
Northwestern Oil Refining Company for the period Janu¬ 
ary 1 to February 28, 1919, and a class A consolidation with 
the Mutual Oil Company of Maine as parent and the three 
just above named companies as subsidiaries for the period 
March 1 to December 31, 1919. 

The respondent fixed the invested capital for the class B 
consolidation at January 1,1919, at the sum of $1,561,523.16 
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i 

and for the purpose of determining excess-profits taxes ap¬ 
portioned to the period January 1 to February 28 one-sixth 
thereof, to wit, the sum of $260,253.86. Respondent fixed 
the invested capital of the class A consolidation at March 1, 
1919, at the sum of $1,999,461.88, and for the purpose of de¬ 
termining excess-profits taxes apportioned to the teh-month 
period the sum of $1,666,218.22. The accuracy of the fig¬ 
ures is conceded, the propriety of the apportionment of in¬ 
vested capital being in controversy. 

The said Mutual Oil Company of Arizona, Mutual Re¬ 
fining and Producing Company, and Northwestern Oil Re¬ 
fining Company were in existence and carrying on and con¬ 
ducting their respective businesses throughout the calendar 
year 1919 and their consolidated invested capital at the end 
of said year would have been $1,561,523.16 but for the 
change effected by purchase by the Mutual Oil Company of 
Maine of the entire capital stock of said three companies. 
The Mutual Oil Company of Maine as parent company and 
the three above-named companies, namely, Mutual Oil Com¬ 
pany of Arizona, Mutual Refining and Producing Company, 
and Northwestern Oil Refining Company continued to 
carry on their business as parent and subsidiaries for the 
remainder of the calendar year beginning March 1, 
48 1919, and were in existence and in the same relation 

at the end of such calendar year and the consolidated 
invested capital of Mutual Oil Company of Maine and its 
subsidiaries was the same at the end of the calendar year as 
at the beginning of said consolidation, to wit, $1,999,461.88. 

The net income of the Mutual Oil Company of Arizona, 
the Mutual Refining and Producing Company, and the 
Northwestern Oil Refining Company for the periods Janu¬ 
ary 1 to February 28, 1919, was the sum of $49,867.16; and 
the net income of the Mutual Oil Company of Maine and 
above-named companies for the period March 1 to December 
31, 1919, was the sum of $442,732.40. The said net incomes 
of $49,867.16 and $442,732.40 was allocated by respondent 
as follows: 


Company 

Mutual Oil Company of Maine . 
Mutual Oil Company of Arizona 
Mutual Refining & Producing Co. 
Northwestern Oil Refining Co. . 

Total. 


Feb. 28,1919 Dec. 31,1919 

. ($9,354.77) 

$34,828.18 139,458.57 

(11,525.04) 179,808.50 

26,564.02 13^,820.10 


$49,867.16 $4421,732.40 


i 

i 

i 

i 

i 
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On the 15th clay of March, 1920, Elk Basin Consolidated 
Petroleum Company acquired the entire capital stock of the 
Mutual Oil Company of Maine and its subsidiaries by the 
issuance of it$ own capital stock. Thereafter the Elk Basin 
Consolidated Petroleum Company duly filed its income and 
profits tax return for the year 1920, including therein the 
income of the Mutual Oil Company of Maine and all its 
subsidiaries for the entire calendar year and setting up and 
asserting the consolidated invested capital, including that 
of the said Mutual Oil Company of Maine and its subsidi¬ 
aries as at January 1, 1920. 

Thereafter the respondent audited the return of said Elk 
Basin Consolidated Petroleum Company in connection with 
its books, accounts, and records and determined that a con¬ 
solidation existed with the Mutual Oil Company of Maine 
as parent, Mutual Refining and Producing Company, 
Northwestern Oil Refining Company, and Mutual Oil Com¬ 
pany of Arizona as subsidiaries for the period January 1 to 
March 15, 1920, and a new consolidation with the Elk Basin 
Consolidated Petroleum Company as parent, the Mutual Oil 
Company of Maine and its said subsidiaries as subsidiaries 
for the period March 15 to December 31, 1920. 

For the period January 1 to March 15, respondent fixed 
invested capital at January 1, 1920, at the sum of $3,192,- 
636.27 and apportioned to the period January 1 to March 
15, 1920, two and a half twelfths thereof, to wit, $665,132.55. 
The accuracy of the figures is conceded, the propriety of the 
apportionment of invested capital being in controversy. 

The respondent has fixed the consolidated invested capi¬ 
tal for the period beginning March 15, 1920, and ending De¬ 
cember 31, 1920, at the sum of $7,926,731.74. Petitioner 
claims an invested capital in excess thereof. 

The said Mutual Oil Company of Maine, Mutual Oil Com¬ 
pany of Arizona, Mutual Refining and Producing Company, 
and Northwestern Oil Refining Company were in 
49 existence, carrying on and conducting their respec¬ 
tive business throughout the calendar year 1920, and 
throughout said vear and at the end thereof, their consoli- 
dated invested capital was the same as at the beginning, ex¬ 
cept as a result of the purchase of the said capital stock of 
the Mutual Oil Company of Maine and its subsidiaries by 
the Elk Basin Consolidated Petroleum Company. 
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For the year 1920 the income of the Mutual Oil Company 
of Arizona was the sum of $187,905.41, the income of the 
Northwestern Oil Refining Company was the sum jof $420,- 
977, and the income of the Mutual Refining and Producing 
Company was the sum of $403,672.45, as determined by re¬ 
spondent, of which net incomes respondent apportioned to 
the period January 1 to March 15, 1920, two and pne-half 
twelfths thereof in the following amounts: 


Mutual Oil Company of Arizona . $37,991.80 

Mutual Oil Company of Maine, loss (actual) . j 8,255.02 

Northwestern Oil "Refining Company . j 85,115.57 

Mutual Refining & Producing Company. j SI,616.83 


Total net income .$!L96,469.18 


Exhibit C filed with the stipulation is a statement pur¬ 
porting to show the net income of the Mutual Refining and 
Producing Company for the period January 1 to March 15, 
1920, which statement trulv and accurately reflects such 
income so far as same mav be determined without an actual 
closing of the books, it being stipulated that such closing 
was not made. The respondent does not concede that his 
method of determining the net income for the period is in¬ 
correct. j 

Exhibit I) attached to the stipulation is a statement pur¬ 
porting to show the net income of the Northwestern Oil Re¬ 
fining Company for the period January 1 to March 15,11920, 

which statement trulv and accurately reflects such income 

• » 

so far as same may be determined without an actual closing 
of the books, it being stipulated that such closing was not 
made. The respondent does not concede that his method of 
determining the net income for the period is incorrect.! 

Attached to the stipulation (marked “Exhibit E ,, )| is a 
statement purporting to show the net income of the Mutual 
Oil Company of Arizona from January 1 to March 15,1920, 
arrived at by determining the ratio of gross profits to sales 
for the entire year and applying such ratio to the period 
January 1 to March 15, 1920, as to all departments except 
the Chanute refinery. Such statement, except page! one 
headed statement of income for first two and onedialf 
months of 1920, correctly shows the entries in the books of 
said company, the propriety of such method of computing 
net income, however, not being admitted by the respondent. 
No monthly inventories were taken for the period involved 


I 

i 

i 
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except that the net income of the Chanute refinery was de- 

^ u 1 n^^ monthly inventories of stocks, it being 

also stipulated that the books of the Chanute refinery were 
not closed monthly. The respondent does not concede that 
his method of determining the net income of the Mutual Oil 
Company of Arizona for the period January 1 to March 15, 
1920, is incorrect. 

The net loss of the Mutual Oil Company of Maine, which 
owned only the stocks of the Mutual Oil Company of Ari¬ 
zona, Northwestern Oil Refining Company and the 
50 Mutual Refining and Producing Company for the 
period from January 1 to March 15, 1920, was the 
sum of $8,255.02. 

On the 30th day of April, 1921, the Northwestern Oil Re¬ 
fining Company assigned, transferred, conveyed, and re¬ 
leased without consideration all its right, title, and interest 
in and to all its property, real, personal, and mixed, to the 
Mutual Oil Company of Arizona and thereafter dissolved. 
The value of the property so transferred was sufficient over 
and above all liabilities to pay the liability, if any, for the 
income and profits taxes of the Northwestern Oil Refining 
Company at the time of such transfer. The petitioner does 
not concede any liability on its part for such taxes. 

On the 30th day of April, 1921, the Mutual Refining and 
Producing Company assigned, transferred, conveyed, and 
released without consideration all its right, title, and inter¬ 
est in and to all its property, real, personal, and mixed, to 
the Mutual Oil Company of Arizona and thereafter dis¬ 
solved. The value of the property so transferred was suf¬ 
ficient. over and above all liabilities to pay the liability, if 
any, for the income and profits taxes of the Mutual Refining 
and Producing Company at the time of such transfer. The 
petitioner does not concede any liability on its part for such 
taxes. 

On December 31, 1921, the Mutual Oil Company of Ari¬ 
zona assigned, transferred, conveyed, and released without 
consideration all its right, title, and interest in and to all its 
property, real, personal, and mixed, to the Mutual Oil Com¬ 
pany theretofore the Elk Basin Consolidated Petroleum 
Company and thereafter dissolved. The value of the prop¬ 
erty so transferred was sufficient over and above all liabil¬ 
ities to pay the liability, if any, for income and profits taxes 
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of the Mutual Oil Company of Arizona, and also to pay the 
liability, if any, for the income and profits taxes of the 
Northwestern Oil Refining Company and the Mutual Refin¬ 
ing and Producing Company at the time of such transfer. 
Petitioner does not concede any liability on its part for such 
taxes. ! 

On March 15,1920, the Mutual Oil Company of Maine as¬ 
signed, transferred, conveyed, and released all its right, 
title, and interest in and to all its property, real, personal, 
and mixed, to the Elk Basin Consolidated Petroleum Com- 
panv in exchange for 600,000 shares of the stock of the Elk 
Basin Consolidated Petroleum Company and dissolved on 
January 12, 1921. The value of the assets so transferred 
was sufficient over and above any liability for income and 
profits taxes of the Mutual Oil Company of Maine at the 
time of such transfer. Petitioner does not concede any lia¬ 
bility on its part for such taxes. j 

On December 22, 1921, the Elk Basin Consolidated Petro¬ 
leum Company changed its name to the Mutual Qil Com¬ 
pany and subsequently in the year 1925 the said Mutual Oil 
Company again changed its name to the Continental Oil 
Company, which latter company is the petitioner named 
herein. i 

The invested capital at the beginning of the period Janu¬ 
ary 1,1919, has been reduced by the sum of $21,785.8^ repre¬ 
senting an alleged liability for additional taxes for the 
Mutual Oil Company of Arizona for the period March 1 to 
December 31, 1918. The amount of this liability has been 
fixed by the board in the appeal of the Mutjial Oil 
51 Company of Arizona, Docket No. 11795, at $15,1779.54, 
which the petitioner does not concede as correct, but 
which until reversal of the decision of the board, must be 
taken to be correct. The invested capital for the period 
ended December 31, 1919, should be changed to reflect the 
difference between said $21,785.82 and said sum of $15,- 
779.54. | 

The Elk Basin Consolidated Petroleum Company, as 
aforesaid, filed its return for the calendar year 1920 includ¬ 
ing therein the income of the Mutual Oil Company of Maine, 
the Mutual Refining and Producing Company, the North¬ 
western Oil Refining Company and the Mutual Oil iCom¬ 
pany of Arizona and paid a tax thereon in the sum of $200,- 
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707.45. That no credit for such payment has been made by 
the respondent in arriving at the alleged deficiency in taxes 
for the period January 1 to March 15, 19*20; that a certifi¬ 
cate of overassessment in the sum of $12,779.97 has been 
issued to the Elk Basin Consolidated Petroleum Company 
for the year 1920 which gave credit for said sum of $200,- 

707.45, which certificate was protested by the Elk Basin 
Consolidated Petroleum Company and its claim for refund 
has not been finally determined. 

On or about the 15th dav of Mav, 1920, the Mutual Oil 
Company of Maine, as parent, the Mutual Oil Company of 
Arizona, the Mutual Refining and Producing Company 
and the Northwestern Oil Refining Company filed a consoli¬ 
dated return for the calendar year 1919, showing a total tax 
to be due of $97,986.28, which sum was duly assessed against 
it by respondent and which it duly paid as required by law. 
No other assessment has been made against the said Mu¬ 
tual Oil Company of Maine, the Mutual Oil Company of Ari¬ 
zona, Mutual Refining and Producing Company, and the 
Northwestern Oil Refining Company, and no suit or pro¬ 
ceeding has been begun against them or any of them for the 
assessment and/or collection of the deficiencies set forth in 


the deficiency letters aforesaid or any part thereof. 

On or about the 15th day of March, 1921, the Elk Basin 
Consolidated Petroleum Company, as parent, the Mutual 
Oil Company of Maine, the Mutual Oil Company of Arizona, 
the Mutual Refining and Producing Company, and the 
Northwestern Oil Refining Company filed a consolidated re¬ 
turn of income for the calendar year 1920, showing thereon 
an income and profits tax to be due in the sum of $200,- 

707.45, which respondent duly assessed against it and which 
it duly paid as required by law. That no assessments other 
than as aforesaid have been made against them or anv of 
them for the calendar year 1920 or any part thereof. That 
no suit or proceeding for the assessment and/or collection 
of the alleged deficiency in tax has been begun against it or 
anv of said subsidiaries. 

The Mutual Oil Company of Arizona, the Mutual Refining 
and Producing Company, the Mutual Oil Company of 
Maine, and the Northwestern Oil Refining Company and 
the respondent have signed waivers relative to the assess- 
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ment of the income and excess profits taxes of £aid com¬ 
panies as follows: 


52 MUTUAL OIL COMPANY OF 

ARIZONA 

MUTUAL OIL COMPANY OF 
MAINE 

Ex- Ex¬ 

tends Mbit 
Date to— No. 

i 

Date jl 

Ex- Ex- 

cnds Mbit 
/O — N o. 

YEAR 1919 

1/27/25 . 12/31/25.. 1 

PERIOD 1/1/19 TO 2/2S/19 

10/27/26 . 12/31/27.. 2 

10/14/25 . 12/31/26.. 3 

PERIOD 3/1/19 TO 12/31/19 

10/27/26 . 12/31/27.. 4 

3/2/26 . 12/31/26.. 5 

PERIOD 1/1/20 TO 3/15/20 

10/27/26 . 12/31/27.. 6 

3/2/26 . 12/31/26.. 7 

YEAR 1919 

7/21/25 . 12/il/25.. 15 

3/14/25 . 12/il/25.. 16 

PERIOD 3/1 /19 TO 12/31/19 

10/27/26 . 12/31/27.. 17 

10/14/25 . 12/^1/25.. 18 

PERIOD 1/1/20 TO 3/15/2Cj 

10/27/26 . 12/31/27.. 19 

10/14/25 . 12/2(1/26.. 20 

NORTHWESTERN OIL DEFINING 
COMPANY | 

MUTUAL REFINING & PRODUC¬ 
ING COMPANY 

YEAR 1919 

7/21/25 . 12/31/25.. 8 

PERIOD 1/1/19 TO 2/28/19 

10/27/26 . 12/31/27.. 9 

3/2/26 . 12/31/26.. 10 

PERIOD 3/1/19 to 12/31/19 

10/27/26 . 12/31/27.. 11 

3/2/26 . 12/31/26.. 12 

PERIOD 1/1/20 TO 3/15/20 

10/27/26 . 12/31/27.. 13 

3/2/26 . 12/31/26.. 14 

PERIOD 1/1/19 TO 2/28/19 

10/27/26 . 12/3J./27.. 21 

3/2/26 . 12/31/26.. 22 

YEAR 1919 

7/21/25 . 12/31/25.. 23 

PERIOD 3/1/19 TO 12/13/li) 

10/27/26 . 12/31/27.. 24 

3/2/26 . 12/31/26.. 25 

PERIOD 1/1/20 TO 3/15/20 

10/27/26 . 12/31/27.. 26 

3/2/26 . 12/31/26.. 27 

I 

Petitioner does not concede the validity, competency, rele- 

vancv, or materialitv of such waivers. 

* / * 


It is stipulated that A. Herning and H. P. Feifree, by 
whom the above waivers. Exhibits 1 to 27, inclusive, were 
signed as secretary of said corporations, were at the times 
they signed said waivers the persons authorized by law to 
execute said waivers on behalf of the said corporations, pro¬ 
vided that any officer, director or stockholder of s^id cor- 
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porations was authorized by law to execute said waivers on 
behalf of said corporations. 

The respondent does not concede that the returns, Exhib¬ 
its A and B attached to the stipulation, meet the statutory 
requirement for returns of the Mutual Oil Company of Ari¬ 
zona, Mutual Refining and Producing Company, the North¬ 
western Oil Refining Company, and the Mutual Oil Com¬ 
pany of Maine for the taxable periods involved in this pro¬ 
ceeding. 

We find the following additional facts: 

The income as shown bv the books did not differ from a 
situation in which the books had been actuallv closed at the 
end of each month with the exception that the depreciation 
was not computed monthly. Depreciation was the only item 
which distinguished between the closing and nonclosing of 
the books. In order to arrive at the income of the 
Mutual Oil Company of Arizona for the period from Janu¬ 
ary 1, 1920, to March 15, 1920, the ratio of percent- 
53 ages of the gross profit to gross sales was applied to 
actual sales. Comparison with the two succeeding 
years in which physical inventories were actually kept from 
month to month showed the same percentages. 

On March 15, 1920, the market value of the capital stock 
of the Elk Basip Consolidated Petroleum Company was not 
less than $9 per share. 

The Mutual Oil Comnanv of Arizona was dissolved on 

* • 

January 23, 1922. The Mutual Refining and Producing 
Company was dissolved on January 12, 1921. The North¬ 
western Oil Refining Company was dissolved on August 7, 
1922. Both the Mutual Refining and Producing Company 
and the Northwestern Oil Refining Company were organized 
under the laws of the State of Wvoming. 

Exhibit No. 2, referred to in the stipulation of facts, is as 
follows : 

Income and Profits Tax Waiver for Taxable Years Ended 

Prior to J annary 1, 1923 

October 27, 1926. 

In pursuance of the provisions of existing internal rev¬ 
enue laws Mutual Oil Company, Arizona, a taxpayer of 
Denver, Colorado, and the Commissioner of Internal Reve¬ 
nue hereby waive the time prescribed by law for making 
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any assessment of the amount of income, excess-profits, or 
war-profits taxes due under any return made by qr on be¬ 
half of said taxpayer for the period January 1, |1919, to 
February 28, 1919, under existing revenue acts, dr under 
prior revenue acts. 

This waiver of the time for making anv assessment as 
aforesaid shall remain in effect until December 31, 1927, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
United States Board of Tax Appeals then said date j shall be 
extended sixty days, or (2) if an appeal is filed \yith said 
board then said date shall be extended by the number of 
days between the date of mailing of said notice of deficiency 
and the date of final decision by said board. 

(Seal) MUTUAL OIL COMPANY, ARIZONA, 

Taxpayer. 

By A. HORNING, Secretary. 

I). H. BLAIR (H. B. 1 1), 

C om mis si oner. 

All twenty-seven waivers were similar in form aijid were 

^ I^Ic ?i nin g secretary, on behalf of the respective 

corporations with the exception of waivers (exhibit) num¬ 
bers 17, 18, 19, and 20, which were signed by H. P. Ferree, 
secretary, on behalf of the Mutual Oil Company of Maine. 

On March 15,1927, the respondent mailed to the petitioner 
the following letter: 

54 Treasury Department, 

Washington, Mar. 1|5, 1927. 

IT :CR :G-9—60D—CR S—280. | 

Continental Oil Company, 

309 First National Bank Building, Denver, Colorado. 

Sirs: As provided in section 280 of the revenue! act of 
1926, there is proposed for assessment against yjou the 
amount of $76,761.31 constituting your liability as a trans¬ 
feree of the assets of the Mutual Oil Company of Maine, the 
Mutual Oil Company of Arizona, the Mutual Refinipg and 
Producing Company, and the Northwestern Oil Refining 
Company for income and profits taxes due from them for 


i 
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the periods March 1, 1919, to December 31, 1919, and Jan¬ 
uary 1, 1920, to March 15, 1920. 

• *#*##*•* 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, Washington, D. C., for the 
attention of IT:CR:G—9—60D—CRS—280. In the event 
that you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to which you 
agree. 

Respectfully, 

D. H. BLAIR, Commissioner. 

By C. R. NASH, 

Assistant to the Commissioner. 

Inclosures: Statement: Form A; Schedules 1 to 6. 

The “statement” named as an inclosure with the above 
letter is a resume of and comment on the schedules filed 
with the petitioner’s original return for the years 1919 
and 1920. The first page of the statement is as follows: 

STATEMENT OF RETURNS EXAMINED AND RESULTING TAX 

LIABILITY 

Returns examined 


Company Year Form 

Mutual Oil Company of Maine (principal).1919 Tentative, 1120, 

March 15,1920. 

Mutual Oil Company of Maine (principal).1919 Final. 1120. 

May 15,1920. 


Mutual Oil Company of Arizona (subsidiary). 1919 

Mutual Refining and Producing Company (subsidiary) 1919 
Northwestern Oil Refining Company (sub.) . 1919 

For the year 1920 all of the above companies were in¬ 
cluded in calendar-vear return filed bv the Elk Basin Con- 

• * 

solidated Petroleum Company. 

Tax liability 


Transferor Year Deficiency 

Mutual Oil Company of Maine . 1919 $20,648.17 

Mutual Oil Company of Maine 1920 . 1920 56,113.14 


Total. $76,761.31 
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Transferee 
Continental Oil Company .. 
Continental Oil Company .. 

Total. 


Year 

1919 

1920 


Deficiency 

$20,648.17 

56,113.14 

| $76,761.31 


The deficiency letter of the respondent, dated March 15, 
1927, relating to the period of January 1, 1919, to February 
28,1919, is similar in form. The statement inclosed therein 
designates the Mutual Oil Company of Arizona hs trans¬ 
feror and asserts its tax liability under section 280 of the 
revenue act of 1926 for a deficiency of $9,405.17. 


Opinion 

I 

Van Fossan: The question of the validity of section 280 
of the revenue act of 1926 has been disposed of by us in 
Henry Cappelini, et al., 14 B. T. A. 1269 (cited in mimerous 
subsequent decisions). See also Philips v. Commissioner, 
42 Fed. (2d) 177. j 

It is obvious that if the appropriate statutes of limitations 
bar the respondent there is no necessity to discuss the ques¬ 
tions raised by the petitioner in allegations of error Nos. 2 
and 3. For this reason we will consider first the allegation 
of the petitioner that such statutes bar the assessment and 
collection of the taxes proposed for assessment against it 
and alleged to constitute its liability as a transferee of the 
assets of the Mutual Oil Company of Maine, the Mutual Oil 
Company of Arizona, the Mutual Refining and Producing 
Company and the Northwestern Oil Refining Company for 
income and profits taxes ascertained to be due for the 
periods heretofore mentioned. 

Section 280 of the Revenue Act of 1926 provides las fol¬ 
lows : | 

“(a) The amounts of the following liabilities shall, ex¬ 
cept as hereinafter in this section provided, be assessed, 
collected, and paid in the same manner and subject jto the 
same provisions and limitations as in the case of a defi¬ 
ciency in a tax imposed by this title (including the provi¬ 
sions in case of delinquency in payment after notice and 
demand, the provisions authorizing distraint and proceed¬ 
ings in court for collection, and the provisions prohibiting 
claims and suits for refunds): 
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“(1) The liability, at law or in equity, of a transferee 
of property of a taxpayer, in respect of the tax (including 
interest, additional amounts, and additions to the tax pro¬ 
vided by law) imposed upon the taxpayer by this title or by 
any prior income, excess-profits, or war-profits tax Act. 

“(2) The liability of a fiduciary under section 3467 of 
the Revised Statutes in respect of the payment of any such 
tax from the estate of the taxpayer. Any such liability may 
be either as to the amount of tax shown on the return or as 
to any deficiency in tax. 

“(b) The period of limitation for assessment of any such 
liability of a transferee or fiduciary shall be as follows: 

“(1) Within one year after the expiration of the period 
of limitation for assessment against the taxpayer; or 

“(2) If the period of limitation for assessment against 
the taxpayer expired before the enactment of this 
56 Act but assessment against the taxpayer was made 
within such period, then within six years after the 
making of such assessment against the taxpayer, but in no 
case later than one year after the enactment of this Act.” 


* 


* 


* 


It is stipulated that no assessments other than those 
made pursuant to the original consolidated returns for the 
calendar years of 1919 and 1920 (which assessments were 
paid in full) were made for those years or any part thereof 
against the Mutual Oil Company of Maine, the Mutual Oil 
Company of Arizona, the Mutual Refining and Producing 
Company and the Northwestern Oil Refining Company, and ( 
that no suits or proceedings were began against them or 
any of them for the assessment and/or collection of the 
deficiencies alleged by the respondent. Therefore, it is 
patent that subdivision (b) (2) of section 280 is not appli¬ 
cable. However, the petitioner maintains that a proper con¬ 
struction of subsection (b) (1) serves to bar the assessment 
of any liability against the petitioner as the alleged trans¬ 
feree of the corporations above named. 

The petitioner contends that the period of limitation for 
assessment of its liability as a transferee is the 5-year pe¬ 
riod contemplated by the statute and not such period as ex¬ 
tended bv the waivers executed bv the transferors and the 
Commissioner of Internal Revenue. We are not impressed 




CONTINENTAL OIL COMPANY VS. GUY T. HELVERING. 63 

i 

with this view. The petitioner assumed the liabilities and 
infirmities, potential and actual, to which the transferors 
and the transferred assets were subject. Among these was 
the obligation to pay any additional income and i excess- 
profits taxes that might be found due from the transferors 
and be seasonably and properly assessed or in respect of 
which a deficiency notice might be duly mailed by the re- 
spondent pursuant to the statute. If the waivers! are in . 
proper form and valid, subdivision (1) of section 280 does 
not bar assessment. See Charles G. Jaffee et al., lj7 B. T. 

A. 675. | 

The respondent asserts that the statute of limitations 
does not apply to the Mutual Oil Company of Arizona, the 
Mutual Refining and Producing Company, and the North¬ 
western Oil Refining Company for the period from January 
1 to February 28, 1919, inclusive, because the Mutual Oil 
Company of Maine included their income in its consolidated 
return for the full calendar year of 1919, and contends like¬ 
wise as to the Mutual Oil Company of Maine and its subsid¬ 
iaries for the period from January 1 to March 15, 1920, be¬ 
cause the Elk Basin Consolidated Petroleum Company in¬ 
cluded their income in its consolidated income-tax return for 
the entire year of 1920. In F. A. Hall, Inc., 3 B. T. A. 1172; 
National Tank & Export Co., 3 B. T. A. 1217; affd., 35 Fed. 
(2d) 381; Stetson and Ellison, 11 B. T. A. 397; affd. 

43 Fed. (2d) 553, and numerous other cases we have held 
that such a consolidated return filed in good faith and mak¬ 
ing a substantial revelation of the gross income and deduc¬ 
tions of the constituents members of the group is the Return 
of the constituent corporations of the consolidated group, 
as contemplated by the statute of limitations, although later 
they, or some of them, may be found not to be properly 
affiliated. The consolidated returns in the instant c^se re¬ 
vealed the gross and net income of each of the constituent 
members. The reasoning underlying the above decisions 
applies equally well to corporations which may be realigned 
in their affiliated relationship with other members Of the 
group during the taxable year, as in the present case. 

57 Therefore, the filing of the consolidated returns by 
the Mutual Oil Company of Maine and the Elk Basin 
Consolidated Petroleum Company for the years 191p and 
1920, respectively, was a substantial compliance with the 
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law and started the running of the limitation period against 
the subsidiary corporations named in such returns. 

It becomes necessary to examine the waivers executed by 
the several corporations in order to ascertain which, if any, 
may avoid the proposed deficiencies by reason of the inva¬ 
lidity of such waivers and the consequent operation of the 
statute of limitations. 

The petitioner attacks specifically the waivers executed on 
October 27, 1926, and the respondent concedes that if such 
waivers are found to be invalid the petitioner can not be 
held as transferee under section 280. But we must consider 
all waivers filed in this case, since thev all have a vital bear- 
ing on our decision. The four corporations executing such 
waivers were dissolved in 1922 or prior thereto. The peti¬ 
tioner contends that the waivers dated October 27, 1926, 
were executed by persons without authority to perform 
such an act. That defect, if such it is, exists likewise in all 
other waivers. 

We are afforded few facts relating to the dissolution of 
the Mutual Oil Company of Maine, the Mutual Refining 
and Producing Company, the Northwestern Oil Refining 
Company, and the Mutual Oil Company of Arizona, aside 
from the mere assertion that those corporations were dis¬ 
solved. The stipulation of facts states only that A. Hern- 
ing and H. P. Ferree, who purported to sign such waivers 
as secretary of the said corporations, were, at the time they 
signed such waivers, the persons authorized by law to exe¬ 
cute them on behalf of the said corporations, “provided 
that any officer, director, or stockholder of said corpora¬ 
tions was authorized by law to execute said waivers on be¬ 
half of said corporations,” and specifies that the petitioner 
does not concede the validity, competency, relevancy, or 
materiality of such waivers. On the agreed facts petitioner 
has made a prima facie showing that the statute of limita¬ 
tions bars respondent from action unless the consents were 
valid. Under the rulings of the board in Farmers Feed Co., 
10 B. T. A. 1069; Bonwit Teller & Co., 10 B. T. A. 1300; Car¬ 
nation Milk Co., 15 B. T. A. 556; Jonathan Godfrey, 18 B. 
T. A. 775, the burden of proving the validity of the con¬ 
sents or waivers rests on the respondent. We perceive no 
reason why we should not assume that the corporations had 
complied with the provisions of the appropriate statutes 
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governing dissolution, nor have we reason to assume that a 
receiver or other officer was appointed by any proper tri¬ 
bunal to take charge of the affairs of the dissolved! corpora¬ 
tions or that any authority to execute the waivers was grant¬ 
ed to Herning and Ferree. j 

On March 15, 1920, the Mutual Oil Company of Maine, 
assigned, transferred, and released all its right, title, and 
interest in and to all its property to the Elk Basin Consoli¬ 
dated Petroleum Company in exchange for 600,000 shares 
of stock of the latter company. The Mutual Oil Company 
of Maine dissolved on January 12, 1921. Section 81i of chap¬ 
ter 51 of the Revised Statutes of Maine, 1916, is as follows: 

“Corporations, whose charters expire or are otherwise 
terminated, have a corporate existence for tlir^e years 
thereafter; to prosecute and defend suits; to settle and 
close their concerns; to dispose of their property 1 ; and to 
divide their capitals.’’ i 

58 The Mutual Oil Company of Maine attempted to 
execute six waivers, all signed by H. P. Ferree, sec¬ 
retary. The earliest of these waivers bears date of March 
14, 1925, more than three years after the dissolution of the 
corporation. Under the statute and supported by decisions 
in pertinent cases in the State courts of Maine (Shore Line 
Road v. Maine Central Railroad, 92 Maine 476; Carter v. 
Stewart Glove Co., 115 Maine 289), it has been established 
that in the State of Maine corporate existence ceases abso¬ 
lutely for all purposes three years after dissolution. There¬ 
fore, the Mutual Oil Company of Maine passed out of exist¬ 
ence on January 12, 1924. Hence, the waivers purporting 
to have been executed by that corporation thereafter are 
void and the liability of that corporation for income and 
excess-profits taxes can not be assessed or collected from 
the petitioner. Barron-Anderson Co., 17 B. T. A. 686; The 
Newport Company, 22 B. T. A. 833. | 

The Mutual Refining and Producing Company was dis- 
sovled on January 12, 1921, and the Northwestern Oil Refin¬ 
ing Company on August 7, 1922. Both are Wyoming cor¬ 
porations. Chapter 349 of the Wyoming Compiled Statutes 
(1920) relates to the dissolution of corporations and pre¬ 
scribes the procedure by which dissolution may be effected 
and the affairs of the dissolved corporations may be settled. 
Section 5441 is as follows: 
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“Duties and Powers of Trustees on Dissolution.—Upon 
dissolution by expiration of its charter or otherwise, of 
any corporation now existing, or which hereafter may be 
formed, unless some other person or persons be appointed 
by the legislature or some court of competent jurisdiction, 
the board of trustees or directors of such corporation, or 
the managers of the corporate affairs, by whatever name 
known, acting last before the time of their dissolution, and 
the survivors of them, shall be the trustees of the creditors 
and stockholders of the corporations dissolved, and shall 
have full power to settle the affairs of the same, to sue for 
and collect the debts and moneys due the corporation, or to 
compound and settle the same as they may deem best; to 
have, hold, reserve, sell, and dispose of property, real and 
personal, of every such corporation dissolved, to adjust and 
pay all the debts of the corporation dissolved, to divide the 
residue of the moneys and property belonging to the corpo¬ 
ration dissolved, after payment of debts and the necessarv 
and reasonable expenses, among the stockholders holding 
stock in such corporation, in proportion to the amount of 
stock of each stockholder paid up; all such trustees shall be 
jointly and severally liable to the creditors and stockholders 
of such corporation dissolved, to the extent of the prop¬ 
erty and effects which shall come into their hands and pos¬ 
session, or into the hands or possession of any of them.” 

The waivers executed by Herning were not signed by him 
in his capacity as a trustee of the creditors and stockholders 
of the dissolved corporations but merely as the secretary of 
a defunct corporation. There is no proof that anyone had 
authority to act for the corporation in dissolution nor is 
this defect met by the stipulation that Herning and Ferree 
were the persons authorized by law to execute said waivers 
provided that any officer, director, or stockholder of said 
corporation was authorized by law to execute said waivers 
on behalf of said corporation. Under circumstances quite 
similar to those existing in the case at bar, we held in 
59 White Eagle Oil & Refining Co., 19 B. T. A. 185, that 
a waiver signed by the vice president of that corpor¬ 
ation was void in the absence of proof that its execution was 
authorized by the trustees in dissolution or that such officer 


had general or special authority to act for such trustees. 
In the present case there is no proof of the existence of trus- 
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tees in dissolution or any acts on tlieir part authorizing the 
execution of the waivers. Hence, we find that th£ assess- 

7 # i 

ment of any deficiencies against the two corporations (the 
Mutual Refining and Producing Co. and Northwestern Oil 
Refining Company) was barred by the statute of limitations 
on January 1, 1927. See Jonathan Godfrey, 18 B. T. A. 
775; Southwestern Investment Co., 19 B. T. A. 30. j 

The petitioner asserts that the waivers executed by the 
Mutual Oil Company of Arizona on October 27, 1926 (Ex¬ 
hibits Nos. 2 and 6), were invalid by virtue of the dissolu¬ 
tion of that company on January 23, 1922, and the conse¬ 
quent lack of authority of its former.secretary, A. Herning, 
to execute an effective and binding waiver. All other waiv- 
ers executed on behalf of the Mutual Oil Company; of Ari¬ 
zona also were signed by A. Herning, secretary. Tfhe Mu¬ 
tual Oil Company of Arizona transferred its assets to the 
petitioner on December 31, 1921. 

The laws of Arizona governing the dissolution of corpo¬ 
rations are quite general. The pertinent portion of section 
2107 of the Revised Statutes of Arizona (1913) relating to 
that subject is as follows: 

“* * * or whenever at any general or!special 

meeting of the stockholders of any such corporation the 
holders of the majority of its outstanding stock represented 
or voting at any such meeting shall have directed the dis¬ 
posal of all corporate assets, or that the corporation be dis¬ 
solved or that it cease to use or exercise its corporate fran¬ 
chises, or whenever the directors or officers or managing 
board of any such corporation being thereto authorized or 
directed by a majority of the outstanding stock thereof, rep¬ 
resenting or voting at any general or special meeting there¬ 
of, shall have disposed of all the corporate assets, or dis¬ 
solved or attempted to dissolve or secure the dissolution of 
such corporation or shall have done or attempted to do any 
of the aforesaid, or when any such corporation shall have 
disposed of all its property and assets, then and hi or on 
each, every, or any one of the foregoing causes, situations, 
provisions, or conditions either the attorney general of the 
state, or any resident thereof, or any such corporation, or 
any stockholder or officer of any such corporatioij, may 
bring, prosecute, and maintain (either in the name iof the 
attorney general or in his own name) an action in any court 
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of record of this state, to have and procure a judicial dis¬ 
solution and disincorporation of all rights, privileges, and 
franchises; and whenever it is made to appear to any such 
court by petition or complaint of any of the aforesaid 
parties, that any one of the above-named causes, provisions, 
situations, or conditions exists in respect to such corpora¬ 
tion, such court shall forthwith order or cite such corpora¬ 
tion to appear before it (service of such order may be made 
upon the corporation either personally or upon the corpo¬ 
ration commission), and if, upon hearing or trial, it be made 
to appear that any one of said causes, conditions, situations, 
or provisions exists, such court shall thereupon dis- 
60 solve and disincorporate such corporation and for¬ 
feit and annul each and every of its rights and privi¬ 
leges and franchises.” 

Section 2108 of the said statutes is as follows: 

“Corporations whose charters expire by their own limi¬ 
tations or bv the voluntary act of the stockholders mav, 
nevertheless, continue to act for the purpose of closing up 
the business of such corporations, but for no other purpose 
unless renewed as in their charters provided.” 

In Lemar’s Shoe Co. v. Lemars Shoe Mfg. Co., 89 Ill. 
App. 245, it was held that: 

“Where a corporation ceases to do business, all implied 
powers in its officers to bind it by incurring new obligations 
are at an end. The president may without special authority 
from the board of directors, perform all acts of an ordinary 
nature, which bv usage or necessitv are incident to his office 
and bind the corporation by contracts made in the usual 
course of its business; but when the corporation retires 
from business this authority ceases to exist.” 

The general proposition may be laid down that in the 
absence of statute a legislature mav bind a trustee in con- 
formitv with its own or with equitable rules, and that in the 
absence of statute and legislative appointment a court of 
equity, which never allows a trust to fail for want of a trus¬ 
tee, will itself make the appointment. 14 Corpus Juris, par. 
3838—3. 

As we have pointed out above, the burden is on the re¬ 
spondent to prove that the agreement which he alleges and 
upon which he relies as extending the period for assessment 
was validly executed. Therefore, the question being raised, 
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the respondent must show that Herning was duly and prop¬ 
erly authorized to execute the waivers on behalf df a dis- 
* 

solved corporation. In our opinion no such authority is 
shown to have existed in this case. The letter! of the 
respondent dated March 15,1927, recites the fact of the dis¬ 
solution of the Mutual Oil Company of Arizona on January 
23, 1922. Necessarily the respondent must have had knowl¬ 
edge of that fact some time prior to the issuance of his let¬ 
ter. The record discloses no activities of the corporation of 
any kind subsequent to its dissolution on January 23, 1922. 
If an assumption were to be made it would be that even 
under the permission of section 2108 of the Statutes of Ari¬ 
zona the corporation engaged in no activities sincei under 
the procedure established by the statutes of that Sthte, the 
final decree of January 23,1922, effected a complete dissolu¬ 
tion of the corporation. 

The facts in the case at bar are to be distinguished from 

those in Charles D. Jaffee, 17 B. T. A. 675, in which we held 

that the consents executed bv C. D. Jaffee as treasurer of 

* 

Schwartz and Jaffee, Inc., were sufficient to extend the stat¬ 
ute of limitations for the assessment and collection of 
taxes against that corporation. In that case the lhws of 
the State of New York provide specifically that the board 
of directors of the dissolved corporation shall proceed to 
adjust and wind up its business and affairs. The evidence 
there showed that the corporation was in the process of 
being liquidated by such directors, at least up until the time 
the waivers were signed, and that the officer signing such 
waiver was an officer of the corporation prior to dissolution 
and became one of the directors in liquidation. No such 
facts appear in this case and under the situation as 
61 above set forth we are of the opinion that the waiv¬ 
ers signed by A. Herning in behalf of the Mutual Oil 
Company of Arizona are not valid and do not serve jto ex¬ 
tend the statutory period. Therefore, the statute of limita¬ 
tions, relating to the assessment of additional tax against 
the Mutual Oil Company of Arizona, became operative on 
March 16,1926. 

Upon further examining the waivers executed on hehalf 
of the Mutual Oil Company of Arizona and the Mutual Re¬ 
fining and Producing Company, we observe that fdr the 
period from March 1 to December 31, 1919, no waive!* was 


! 


i 

I 
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filed until March 2, 1926. The waiver dated January 27, 
1925, relating to the entire year 1919 extended the period 
only to December 31, 1925. Therefore, during the period 
from January 1 to March 2, 1926, there was no instrument 
in existence which served or purported to extend the statu¬ 
tory period of limitation as to the year 1919. The revenue 
act of 1926 was approved February 26, 1926. Therefore, 
the liability of the Mutual Oil Company of Arizona and the 
Mutual Refining and Producing Company for the payment 
ot any tax that might be assessed against them for the 
period from March 1, 1919, to December 31, 1919, was extin¬ 
guished and was not revived by the execution of the waiver 
of March 2, 1926. The liability of the petitioner as trans¬ 
feree was also extinguished with the liability of the alleged 
transferor taxpayers. Caroline J. Shaw, 21 B. T. A. 400. 

Although the Mutual Oil Company of Arizona, the Mutual 
Refining and Producing Company, the Northwestern Oil 
Refining Company and the Mutual Oil Company of Maine 
purported to have executed waivers for the period from 
January 1 to March 15, 1920, and the respondent concedes 
that the waivers executed on October 27,1926, covering that 
period control his right to assess under section 280, an en¬ 
tirely different situation exists as to the applicability of the 
statute of limitations to that period. On or about March 
15, 1921, the Elk Basin Consolidated Petroleum Companv 

filed a consolidated return of income for the calendar vear 

* 

1920 for itself as parent and the Mutual Oil Company of 
Maine, the Mutual Oil Company of Arizona, the Mutual Re¬ 
fining and Producing Company, and the Northwestern Oil 
Refining Company as subsidiaries. The respondent deter¬ 
mined that a consolidation existed from Januarv 1, 1920, to 
March 15, 1920, with the Mutual Oil Company of Maine as 
parent and the Mutual Oil Company of Arizona, Mutual Re¬ 
fining and Producing Company and the Northwestern Oil 
Refining Company as subsidiaries and that a new consoli¬ 
dation had been effected for the period from March 15, 
1920, to December 31,1920, with the Elk Basin Consolidated 
Petroleum Company as parent and the Mutual Oil Com¬ 
pany of Maine, the Mutual Oil Company of Arizona, Mu¬ 
tual Refining and Producing Company, and the Northwest¬ 
ern Oil Refining Company as subsidiaries. 
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As to the Mutual Oil Company of Maine and itO subsid¬ 
iaries, the statute of limitation, applicable to the period 
from January 1, 1920, to March 15, 1920, expired on March 
15,1926, after the passage of the revenue act of 19261 Under 
the provisions of section 2S0 and consonant with previous 
decisions of this board the statute was not operative in the 
case of a transferee of those corporations until 
62 March 16, 1927. Louis Constanza, 16 B. T. A. 1294, 
and Caroline J. Shaw, supra. 

On March 15, 1927, the respondent mailed a notice of 
transferee liability to the petitioner, the Continental Oil 
Company (formerly the Elk Basin Consolidated Petroleum 
Company) as set forth in the findings of fact. In that let¬ 
ter the respondent proposed to assess the petitioner “as a 
transferee of the assets of the Mutual Oil Company of 
Maine, the Mutual Oil Company of Arizona, the Mutual Re¬ 
fining and Producing Company, and the Northwestern Oil 
Refining Company for income and profits taxes due from 
them for the periods March 1, 1919, to December 3l|, 1919, 
and January 1, 1920, to March 15, 1920.” He inclpsed a 
statement which obviously was to form the basis ahd ex¬ 
planation of his action. Otherwise it would have been im¬ 
possible for the petitioner to “acquiesce in a part of the 
determination” and execute a waiver “with respect to the 
items” to which he agreed as set forth in the last paragraph 
of the letter. The statement was captioned: “Statement of 
Returns Examined and Resulting Tax Liabilitv.” It! listed 
as the returns examined those of the Mutual Oil Company of 
Maine, the Mutual Oil Company of Arizona, the Mutual Re¬ 
fining and Producing Company, and the Northwestern Oil 
Refining Company for the year 1919 and stated that] “for 
the year 1920 all of the above companies were included in 
the calendar-year return filed by the Elk Basin Consoli¬ 
dated Petroleum Company.” Under the heading “Tak Lia¬ 
bility” the respondent asserted as follows: 


Transferor Year 

Mutual Oil Company of Maine . 1919 

Mutual Oil Company of Maine . 1920 


Total 


Deficiency 

$ 20 , 648.17 

56 , 113.14 

$76,761.31 


I 
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And under the heading “Tax liability under section 280 of 
the revenue act of 1926’ ’ he asserted as follows: 


Transferee 
Continental Oil Company 
Continental Oil Company 


Year Deficiency 

1919 $ 20 , 648.17 

1920 56 , 113.14 


Total 


$ 76 , 761.31 


A similar situation exists as to the period from January 
1, 1919, to February 28, 1919, covered by the second notice 
of transferee liability, with the exception that the respon¬ 
dent asserted that the Mutual Oil Company of Arizona was 
the transferor. Inasmuch as the Mutual Oil Company of 
Maine was determined by the respondent to be the parent 
company from March 1, 1919, to March 15, 1920, and the 
Mutual Oil Company of Arizona the parent company from 
January 1, 1919, to February 28, 1919, he has designated 
such parent companies to be the transferors under section 
280. Section 240 (a) of the revenue act of 1918 provides 
that: 

63 “In any case in which a tax is assessed upon the 

basis of a consolidated return, the total tax shall be 
computed in the first instance as a unit and shall then be 
assessed upon the respective affiliated corporations in such 
proportion as may be agreed upon among them, or, in the 
absence of any such agreement, then on the basis of the net 
income properly assignable to each.” 

In proceeding under the above provision the commissioner 
shall assess on the basis of net income assignable to each 
unless there be an agreement among the affiliated corpora¬ 
tions that the assessment be made on some other basis. Here 
the respondent has determined the liability of the transferee 
as though there were an agreement that the entire tax 
should be assessed against the parent corporation. The re¬ 
spondent, apparently relying on such an agreement, must 
prove its existence. Cf. L. A. Thompson Scenic Railway 
Co. of New Jersev, 21 B. T. A. 718; Bermont Oil Co. et ah, 
22 B. T. A. 182. No evidence was presented to establish this 
fact. From the stipulated facts it appears that the Mutual 
Oil Company of Maine suffered an actual loss of $8,255.02 
for the period from January 1, 1920, to March 15, 1920. 
Hence there was no tax liability against the Mutual Oil 
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Company of Maine for which, as transferee, the petitioner 
could be liable. 

The provisions of section 280 constitute an extraordinary 
method of collecting the taxes of the person who is primar¬ 
ily liable therefor, and consequently they must be construed 
strictly against the respondent. When he attempts! to make 
an alleged transferee liable for the taxes of another, his 
deficiency letter must show clearly and unmistakably the 
transferor whose taxes the transferee will ultimately pay. 
The respondent’s deficiency letter of March 15, 1927, re¬ 
lating to the period from January 1,1920, to March 115,1920, 
failed to do this. 


No assessments for the period January 1, 1920, to March 

15, 1920, were made by the respondent other than those he 

made upon the filing of the original return on March 15, 

1921. By his letter of March 15, 1927, he sought to charge 

the Mutual Oil Company of Maine with $56,113.14 jin taxes 

and proposed to assess that amount against the petitioner 

as transferee of the Mutual Oil Company of Maine.! As we 

have indicated heretofore, such a procedure is unwarranted 

and the petitioner is under no liability at law or ih equity 

as the transferee of the assets of the Mutual Oil Company 

of Maine bv reason of a deficiency in tax due from ii for the 
* % 

period from January 1. 1920, to March 15,1920. We do not 
discuss the question whether or not the transfer of the 
Mutual Oil Company of Maine to the petitioner was for a 
valuable consideration since such a question becomes un¬ 
necessary to consider under our decision here made. 

Reviewed bv the board. 

Judgment will be entered for the petitioner. 

Black, dissenting: I dissent from the views of the ma¬ 
jority opinion wherein it is held that the statute of limita¬ 
tions bars the assessment and collection of the taxe§ due by 
the Mutual Refining and Producing Company and the 
Northwestern Oil Refining Company. 

Both of these corporation were Wyoming corporations. 
Mutual Refining and Producing Company was dissolved 
January 12, 1921, and Northwestern Refining and 
64 Producing Company was dissolved April 7, il922. 

Section 5441. Wyoming Compiled Statutes, pre¬ 
scribes how the affairs of a dissolved Wyoming corporation 
shall be wound up, and has been fully cited in the ihajority 
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opinion. Under this statute it is specifically provided that 
“Unless the legislature or some court of competent juris¬ 
diction shall point some other person or persons to wind up 
the affairs of a dissolved corporation, the board of trustees 
or directors of the corporation or the managers of the, cor¬ 
porate affairs . bg whatever name known, acting last bc- 
fore the time of their dissolution shall be the trustees of 
the creditors and stockholders of the corporation dissolved 
and shall have power to settle the affairs of the same, etc.” 
(Italics supplied.) 

The waivers of the two Wyoming corporations in ques¬ 
tion were signed by the respective corporations by A. Horn¬ 
ing, as secretary, under the seals of the respective corpora¬ 
tions. It has been stipulated by the parties that “A. Hern- 
ing,” by whom the above-mentioned waivers were signed 
as secretary of said corporations,” was at the time he 
signed said waivers the person authorized by law to exe¬ 
cute said waivers on behalf of the said corporation, pro¬ 
vided that any officer, director, or stockholder of said cor¬ 
poral ion was authorized bv law to execute said waivers on 
• % 

behalf of said corporations.” 

It seems to me that the above-cited stipulation is conclu¬ 
sive as to the validitv of the waivers. 

The statute of Wvoming clearlv authorizing the mana- 
gers of the corporate affairs, by whatever name known, act¬ 
ing last before the dissolution, to wind up the affairs of 
the corporation, and it having been stipulated that if any 
officer of the corporation had such authority, Herning, sec¬ 
retary, was the one, it seems to me there is no room for 
doubt as to his authority to sign the waivers. Charles D. 
Jaffee, 18 B. T. A. 37*2; affd., 45 Fed. (2d) 679. The court 
in Charles I). Jaffee, supra, in affirming the decision of this 
board and upholding the waivers signed by Charles D. 
Jaffee, as treasurer of the dissolved corporation, but where 
evidence was lacking of any specific authority from the 
board of directors of the dissolved corporation to Charles 
D. Jaffee, to sign said waivers, said: 

“* * * After Jaffee signed these waivers the liqui¬ 

dating agents affixed the corporate seal to them. They ac¬ 
quiesced in what lie had done without protest or objection. 
The corporation got whatever benefit might result from a 
more careful audit by the bureau and the corporation, to- 
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gether with its board of directors, received whatever advan¬ 
tage was therebv to be gained. When the first waiver was 
signed the government gave up the right it then had to as¬ 
sess the 1919 taxes within the statutory period ajnd when 
the last waivers were signed it gave up the right it .then had 
to assess the 1919 taxes, within the statutory period and 
when the last waivers were signed it gave up the! right it 
then had to assess the 1920 taxes before the limitation of 
the statute had run. The board of directors could hot, as it 
did, turn over its tax matters to agents authorizecj to han¬ 
dle them and by shutting its eyes avoid the consequences 
of what the agent did, learned or acquiesced in within the 
scope of its authority. 

65 4 ‘Beyond question, an agent duly authorized to 

handle Federal tax matters was authorized to exe¬ 
cute waivers in furtherance of such business (compare Lib¬ 
erty Baking Co. v. Reiner, 37 Fed. (2d) 703) and notice to 
it that diaries I). Jaffee had executed the waivjers was 
shown when it appeared that after lie signed them the 
waivers were sent to the tax agents who had the corporate 
seal and attached it to them. Under such circumstances, of 
course, notice to the agents was notice to the principal. 
Jefferson County National Bank v. Dewey et al., 197 N. Y. 
L. 14; Armstrong v. Ashley, 204 U. S. 272; Smith £t al. v. 
Ayer et al., 101 U. S. 320; and the signing of these waivers 
by Jaffee was not only thus acquiesced in (see U. S. vj Kemp, 
12 Fed. (2d) 7) by the board of directors through its agent 
but the agents actually participated in the execution of 
which his signing was a part. The waivers are as valid as 
though executed by the board of directors.” 

In view of the above-cited authority, I think the holding 
of the majority opinion in the instant case, to the effect 
that the waivers signed bv A. Herning, secretary of the two 
Wyoming corporations, are invalid, is wrong. In my judg¬ 
ment the waivers signed for and on behalf of the two 
Wyoming corporations were valid and the statute of limi¬ 
tations has not tolled as to these two corporations. 

Smith, Arundell, and Murdock agree with this dissent. 
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66 United States Board of Tax Appeals 

Washington 

Docket No. 28427 

Continental Oil Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its report promulgated May 19, 1931, it is 
ORDERED and DECIDED: That there is no liability at 
law or in equity under the provisions of section 280 of the 
Revenue Act of 1926 of the petitioner for any amount in 
respect of the taxes of the Mutual Oil Company of Arizona, 
Mutual Oil Company of Maine, Mutual Refining and Pro¬ 
ducing Company, and Northwestern Oil Refining Company, 
for the periods from January 1 to February 28, 1919, inclu¬ 
sive; March 1 to December 31, 1919, inclusive; and January 
1 to March 15, 1920, inclusive. 

Enter: 

Entered May 20, 1931 

(s) LOGAN MORRIS 

Member. 

(Seal) 

67 Received Jan 23 1934 L T . S. Board of Tax Appeals 
United States Board of Tax Appeals Filed Jan 23 

1934 Dkt TRA Cal. Stat Cm 

United States of America, ss: 

The President of the United States of America 
(Seal) 

To the Honorable the Members of the United States Board 
of Tax Appeals, 

Greeting: 

Whereas, lately in the United States Board of Tax Ap¬ 
peals, before you, or some of you, in a cause between Conti¬ 
nental Oil Companv, Petitioner, and David Burnet, Com- 
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missioner of Internal Revenue, Respondent, Dopket No. 
28,427, wherein the decision of the said Board of Tax Ap¬ 
peals entered in said cause on the 20th day of May, A. D. 
1931, is in the following words, viz: j 

Pursuant to the determination of the board, as $et forth 
in its report promulgated May 19, 1931, it is 
Ordered and decided that there is no liability at law or in 
equity under the provisions of section 280 of the revenue act 
of 1926 of the petitioner for any amount in respebt of the 
taxes of the Mutual Oil Company of Arizona, Miitual Oil 
Company of Maine, Mutual Refining and Productiijig Com¬ 
pany, and Northwestern Oil Refining Company, for the pe¬ 
riods from January 1 to February 28,1919, inclusive!; March 
1 to December 31, 1919, inclusive; and January 1 t<j> March 
15, 1920, inclusive. | 

(Seal) ! 

(Signed) LOGAN MORRIS, Member. 

\ 

Entered Mav 20, 1931. 

68 as by the inspection of the transcript of the record 
of the said Board of Tax Appeals, which was brought 

into the Court of Appeals of the District of Columbia by 
virtue of a petition for review, agreeably to the act of Con¬ 
gress in such case made and provided, fully and at large 
appears: I 

And Whereas, at the term of April, A. D. 1933, of the 
said Court of Appeals, the retirement of David Burnet and 
the appointment of Guy T. Helvering as his successor as 
Commissioner of Internal Revenue having been suggested, 
It was ordered that Guv T. Helvering, Commissioner of In- 
ternal Revenue, be made the party petitioner in this! cause 
in the place and stead of David Burnet, retired^ 

69 And Whereas, in the term of October, in the year 
of our Lord one thousand nine hundred and thirty- 

three, the said cause came on to be heard before the said 
Court of Appeals on the said transcript of record, and was 
argued bv counsel. 

On Consideration Whereof, It is now here ordered, ad¬ 
judged, and decreed by this Court that the decision pf the 
said Board of Tax Appeals in this cause be, and the same 
is hereby, reversed, and it is further ordered that this cause 


I 
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be, and the same is hereby, remanded to the said Board of 
Tax Appeals with instructions to proceed in accordance 
with the views expressed in the opinion of this Court. 
November 27, 1933. 

70 You, therefore, are hereby commanded that such ex¬ 
ecution and further proceedings be had in said cause 

in conformity with the opinion and decree of this Court as 

according to right and justice and the laws of the United 

States ought to be had, the said appeal notwithstanding. 

Witness the Honorable George E. Martin, Chief Justice 

of said Court of Appeals, the 22nd day of January, in the 

vear of our Lord one thousand nine hundred and thirtv- 
* * 

four. 

HENRY W. HODGES 
Clerk of the Court of Appeals of the 
District of Columbia. 

Endorsement: Court of Appeals of the District of Co¬ 
lumbia No. 5863, January Term, 1934. Guy T. Helvering, 
Commissioner of Internal Revenue, Petitioner, vs. Conti¬ 
nental Oil Company. Mandate 

71 United States Board of Tax Appeals 
Continental Oil Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 28427. 

Promulgated March 5, 1936. 

1. Petitioner was the sole shareholder in corporations A, 
B, C, and D. In 1920 corporation A sustained a net loss, 
while the other three corporations realized taxable net in¬ 
comes. In 1921, corporations B and C, without any consid¬ 
eration therefor, transferred all of their assets to corpora¬ 
tion D, which assets, in each instance, were of a value suffi¬ 
cient to meet the transferor’s liability, as of the date of 
transfer, for income and profits taxes. Later in 1921, corpo¬ 
ration D, without any consideration therefor, transferred 
all of its assets to the petitioner, which assets were of a 
value sufficient to meet the liability of corporation D, as of 
the date of transfer, for income and profits taxes. Held, 
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I 

that, under the circumstances of the transfers of their as¬ 
sets by corporations B and C to corporation D, suclji trans¬ 
fers constituted a constructive receipt of such assets by the 
petitioner and an additional investment thereof by tile latter 
in corporation D, and that petitioner, and not corporation 
D, is liable as transferee of corporations B and C, for the 
income and profits taxes due from those companies for the 
period January 1 to March 15, 19*20. IIaid, further, that 
petitioner is liable, as transferee of the assets of corpora¬ 
tion D, for the income and profits taxes due from that com¬ 
pany for the aforesaid period. 

2. Respondent correctly determined consolidated invested 

capital for the period January 1 to March 15, 1920, for 
which period a separate return was required, to be the same 
fractional part of the average invested capital for tl}e year 
as the number of months in the said period bears; to 12. 
Green River Distilling Co., 16 B. T. A. 395. j 

3. Where the taxpayer’s records permit the determina¬ 

tion of net income for a period of less than 12 months with 
reasonable accuracy, the net income shown thereby should 
be accepted for taxation purposes, and resort should hot be 
made to an apportionment of the entire year’s net income 
on a time basis to determine the net income for the short 
period. 1 

4. A corporate taxpayer which mistakenly joins with 
others in filing a consolidated return is entitled to credit for 
only such portion of the tax shown on the return as was 
actually paid by it either directly to the Government or 
through the medium of its parent company. 

72 Arthur B. Hyman, Esq., for the petitioner. I 

J. L. Backstrom, Esq., and P. A. Sebastian, Esq., 
for the respondent. 

Opinion. \ 

Van Fossan: From the Board’s decision in this proceed¬ 
ing, following the opinion of May 19, 1931, 23 B. T. Ai. 311, 
the respondent filed a petition for review in the Court of 
Appeals for the District of Columbia. The Board’s decision 
was reversed, November 27, 1933, Commissioner v. Conti¬ 
nental Oil Co., 68 Fed. (2d) 750, and the proceeding re¬ 
manded with instructions “to proceed in accordance j with 
the views expressed in the opinion of this Court.” 


i 

i 
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In its opinion, the Board held that the deficiency notice 
covered only the petitioner’s liability for the tax, if any, 
owing by the Mutual Oil Co. of Maine, for the period Janu¬ 
ary 1 to March 15, 1920, and, since that company owed no 
tax, it having sustained a net loss in that period, there was 
no transferee liability, and it accordingly determined no 
deficiency. Under that decision, the Board found it unnec¬ 
essary to dispose of three assignments of error pertaining 
to the merits of the deficiency and, consequently, no decision 
was made as to them. The court held that the notice as¬ 
serted “a liability for taxation for the period in question 
against Continental as transferee of all the oil companies 
involved”, namely, Mutual Oil Co. of Maine, Mutual Oil Co. 
of Arizona, Mutual Refining & Producing Co., and North¬ 
western Oil Refining Co. This decision of the court not only 
requires us to examine further the matter of petitioner’s 
liability, under section 280 of the Revenue Act of 1926, for 
the deficiencies in taxes, if any, of Maine, Arizona, Mutual 
Refining, and Northwestern, for the period January 1 to 
March 15, 1920, but renders it necessary now to dispose of 
the three assignments of error left undecided bv our earlier 
opinion. These assignments are: 

(a) That respondent determined the taxpayer’s invested 
capital for the period in question to be a proportional part 
of the full invested capital; 

(b) That respondent determined the taxpayers’ net in¬ 
come for the period in question to be $196,469.18, whereas 
the correct net income is $79,657.27; and 

(c) That respondent failed to give credit for income and 
profits taxes paid in behalf of the taxpayers for the period 
in question, in the amount of $200,707.45. 

Briefly reviewing the facts set forth in our earlier opin¬ 
ion, pertaining to the matter of petitioner’s liability as 
transferee, it appears that throughout the period in ques¬ 
tion Maine owned all of the capital stock of Arizona, Mu¬ 
tual Refining, and Northwestern; that on March 15, 1920, 
petitioner acquired all of the capital stock of Maine; that on 
March 15, 1920, Maine transferred all of its assets to 
73 petitioner, in exchange for 600,000 shares of peti¬ 
tioner’s capital stock, which shares had a fair market 
value of not less than $9 each; that the value of the net 
assets so transferred by Maine to petitioner was sufficient to 
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meet Maine’s liability, if anv, as of the date of transfer, for 
income and profits taxes; that Maine, Arizona, Mutual Re¬ 
fining, and Northwestern were in existence, carrying* on and 
conducting their respective businesses, throughout t^ie whole 
of 1920; that petitioner filed a consolidated return for 1920, 
which return included the net income and invested capital 
for the whole of 1920, of Maine, Arizona, Mutual Refining, 
Northwestern, and itself, and showed a total tax qf $200,- 
707.45 which petitioner paid; that for the period in question, 
Maine sustained a net loss of $8,255.02; that on April 30, 
1921, Mutual Refining and Northwestern, without $ny con¬ 
sideration therefor, transferred all of their assets! to Ari¬ 
zona; that the value of the net assets so transferred by Mu¬ 
tual Refining and Northwestern to Arizona was, in jeach in¬ 
stance, sufficient to meet the transferor’s liability, if any, as 
of the date of transfer, for income and profits taxes;! that on 
December 31, 1921, Arizona, without any consideration 
therefor, transferred all of its assets to petitioner; ^hat the 
value of the net assets so transferred by Arizona jto peti¬ 
tioner was sufficient to meet Arizona’s liability, if janv, as 
well as the liabilities of Mutual Refining and Northwestern, 
if any, as of the date of transfer, for income and profits 
taxes; that petitioner was a Maine corporation, and Mutual 
Refining and Northwestern were Wyoming corporations; 
and that Maine and Mutual Refining were dissolved in 1921 
and Arizona and Northwestern were dissolved in 1922. 

Since Maine sustained a net loss in the period January 
1 to March 15, 1920, it is obvious that there can be |i° defi¬ 
ciency, and, hence, no transferee liability on the parf of the 
petitioner, in respect of the taxes of that company for the 
period in question. | 

The petitioner is liable in equity as transferee of the as¬ 
sets of Arizona, Mutual Refining, and Northwestern; in re¬ 
spect of the deficiencies in taxes of those companies for the 
period in question. It concedes that it is the transferee of 
Arizona; but, contrary to its contention, it, and not Arizona, 
is likewise the direct transferee of Mutual Refining and 
Northwestern. The petitioner, as the sole shareholder of 
Mutual Refining and Northwestern, was the motivating 
force behind the transactions in which those two companies 
transferred, without any consideration therefore, all of 
their assets to Arizona, in which it was also the sole share- 
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holder. Corporations do not and can not dispose of their 
assets in such a manner as to create a condition of virtual 
insolvencv, without the consent of their shareholders. Cer- 
tainly, Arizona was in no position to compel the 
74 other two companies to transfer their assets, without 
consideration, to it. The substance of the transac¬ 
tions, bv which Mutual Refining and Northwestern divested 
themselves of all of their assets, was that those two com¬ 
panies distributed their assets in liquidation and Arizona re¬ 
ceived them as the nominee of the petitioner. The petitioner 
is chargeable with the constructive receipt of those assets in 
the first instance, and their transfer to Arizona was but an 
added investment in that company by petitioner. Cf. Homer 
S. Warren et al., Administrators, 31 B. T. A. 1041, 1048. 

The petitioner argues that it is the taxpayer in respect of 
the taxes due on the income of Mutual Refining and North¬ 
western for the period in question; that it can not have the 
dual capacity of both taxpayer and transferee; and that 
since its liability in respect of those taxes is that of a tax¬ 
payer, “it follows that the statute of limitations bars the 
assessment and collection of any alleged deficiency, for the 
Board has held that original liability became extinguished 
on March 15, 1926, one year before the deficiency letter was 
issued by the respondent.’’ The entirely erroneous argu¬ 
ment that petitioner is the taxpayer is predicated upon the 
facts that it filed a consolidated return for 1920, which in¬ 
cluded the income of Mutual Refining and Northwestern for 
the whole of that year, and that it paid the tax shown to be 
due upon that return. But petitioner had no affiliated rela¬ 
tionship with Mutual Refining and Northwestern, or with 
their common parent, Maine, prior to March 15, 1920, and 
the inclusion pf their income of the antecedent 1920 period 
in the consolidated return for calendar 1920 has no statu¬ 


tory justification and was error. Mutual Refining and 
Northwestern, together with Maine and Arizona, existed as 
an entirely separate affiliation during the period in ques¬ 
tion, for which period, a separate consolidated return, in¬ 
cluding the income for those four companies, was required. 
The fact that petitioner filed an incorrect return for 1920 
and paid the tax shown to be due thereon can not serve to 
put the petitioner in the place and stead of Mutual Refining 
and Northwestern, as the taxpayer, in respect of the taxes 
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due upon the income of those companies for a perio4 during 
which there was no affiliated relationship of the three. The 
cases cited by petitioner are not in point, for in all of them 
an affiliated status actually existed in the period under con¬ 
sideration. | 

Since the value of the net assets received by petitioner 
from Arizona, Mutual Refining, and Northwestern exceeded, 
in each instance, the transferor’s liability for income and 
profits taxes, as of the date of the transfer, the petitioner is 
liable in respect of the entire deficiencies, if any, in the 
taxes of those companies. ; 

75 In its earlier opinion, the Board made the follow¬ 
ing findings: I 

* * * the respondent * * * determined that a consolidation 
existed with the Mutual Oil Company of Maine as parent, 
Mutual Refining and Producing Company, Northwestern 
Oil Refining Company and Mutual Oil Company of Arizona 
as subsidiaries for the period January 1 to March 15^ 1920, 
and a new consolidation with the Elk Basin Consolidated 
Petroleum Company (the petitioner) as parent, the Mutual 
Oil Company of Maine and its said subsidiaries as subsid¬ 
iaries for the period March 15 to December 31, 1920. 

For the period January 1 to March 15, 1920, respondent 
fixed invested capital at January 1, 1920, at the sum of 
$3,192,636.27 and apportioned to the period January 1 to 
March 15, 1920, two and a half twelfths thereof, to-wit, 
$665,132.55. The accuracy of the figures is conceded, the 
propriety of the apportionment of invested capital beipg in 
controversy. j 

The petitioner contends that “there is no authority in law 
for the apportionment of invested capital for the purpose 
of arriving at excess profits taxes”, and that Maine, Ari¬ 
zona, Mutual Refining, and Northwestern are entitled to 
have their profits taxes for the period January 1 to March 
15, 1920, determined upon the basis of their full invested 
capital and not a fractional part thereof. Since the affilia¬ 
tion which existed in the period January 1 to Marclj 15, 
1920, of Maine, Arizona, Mutual Refining, and Northwest¬ 
ern, was an entirely different and separate affiliation from 
that which existed during the remainder of calendar 1920, 
a separate consolidated return was required for the said 
period, Sweets Co. of America , Inc. v. Commissioner[ 40 
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Fed. (2d) 436; and it has long been settled that when 
changes in affiliation require the making of a return for a 
fractional part of a year, section 326 (d) of the Revenue Act 
of 1918 applies and invested capital is the same fractional 
part of the average invested capital for the year. Green 
River Distilling Co., 16 B. T. A. 395. Pittsburgh & West 
Virginia Rail wag Co., 32 B. T. A. 66, 75. None of the cases 
relied upon by petitioner are in point, since all of them deal 
with either the first or the last accounting period of the tax¬ 
payer concerned, which is entirely different from a frac- 
tonal period created by change in affiliated status. The re¬ 
spondent’s determination of invested capital for the period 
in question, conforms with the view above expressed, and, 
accordingly, it is approved. 

In respect of the matter of the net income of Maine, Ari¬ 
zona, Mutual Refining, and Northwestern, the Board’s ear¬ 
lier opinion contains these findings: 

For the year 1920 the income of the Mutual Comyxmy of 
Arizona was the sum of $187,905.41, the income of the 
Northwestern Oil Refining Company was the sum of $420,- 
977, and the income of the Mutual Refining and Producing 
Company was the sum of $403,672.45, as determined by the 
respondent, of which net incomes respondent apportioned 
to the period January 1 to March 15, 1920, two and one-half 
twelfths thereof in the following amounts: 

76 Mutual Oil Company of Arizona .. $37,991.80 

Mutual Oil Company of Maine, loss (actual) 8,255.02 


Northwestern Oil Refining Company. 85,115.57 

Mutual Refining & Producing Company. 81,616.83 

Total net income.$196,469.18 


Exhibit C filed with the stipulation is a statement purport¬ 
ing to show the net income of the Mutual Refining and Pro¬ 
ducing Company for the period January 1 to March 15, 
1920, which statement truly and accurately reflects such in¬ 
come so far as same may be determined without an actual 
closing of the books, it being stipulated that such closing 
was not made. The respondent does not concede that his 
method of determining the net income for the period is in¬ 
correct. 
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Exhibit D attached to the stipulation is a statement pur¬ 
porting to show the net income of the Northwestern Oil Re¬ 
fining Company for the period January 1 to March 15,1920, 
which statement truly and accurately reflects such income 
so far as same may be determined without an actual closing 
of the books, it being stipulated that such closing was not 
made. The respondent does not concede that his method of 
determining the net income for the period is incorfect. 

Attached to the stipulation (marked exhibit E) is a state¬ 
ment purporting to show the net income of the Mutual Oil 
Company of Arizona from January 1 to March 15, 1920, ar¬ 
rived at by determining the ratio of gross profits to sales for 
the entire year and applying such ratio to the periofi Janu¬ 
ary 1 to March 15, 1920, as to all departments except the 
Chanute Refinery. Such statement, except page one| headed 
Statement of Income for First Two and One-half {months 
of 1920, correctly shows the entries in the books jof said 
company, the propriety of such method of computing net 
income, however, not being admitted by the respondent. 
No monthly inventories w’ere taken for the period involved 
except that the net income of the Chanute Refinery Vas de¬ 
termined by using monthly inventories of stocks, it being 
also stipulated that the books of the Chanute Refinefy were 
not closed monthly. The respondent does not concede that 
his method of determining the net income of the Mutual Oil 
Company of Arizona for the period January 1 to Mairch 15, 
1920, is incorrect. j 

The net loss of the Mutual Oil Company of Mainej which 
owned only the stocks of the Mutual Oil Company <?f Ari¬ 
zona, Northwestern Oil Refining Company and the Mutual 
Refining and Producing Company, for the period from Jan¬ 
uary 1 to March 15, 1920, was the sum of $8,255.02. ! 

* * # * # # # * 

The income as shown by the books did not differ from a 
situation in which the books had been actually closed! at the 
end of each month with the exception that the depreciation 
was not computed monthly. Depreciation was the only item 
which distinguished between the closing and nonclosing of 
the books. In order to arrive at the income of the Mutual 
Oil Company of Arizona for the period from January 1, 
1920, to March 15,1920, the ratio of percentages of the gross 

j 

j 

i 
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profit to gross sales was applied to actual sales. Compari¬ 
son with the two succeeding years in which physical inven¬ 
tories were actually kept from month to month showed the 
same percentages. 

Exhibit C shows net income of $S0,604.23 for Mutual Re¬ 
fining; exhibit D shows net income of $45,326.97 for North¬ 
western; and exhibit E shows a net loss of $39,010.31 
77 for Arizona. Petitioner contends that these are the 
proper figures for determining the tax liabilities of 
the companies concerned, for the period in question, rather 
than those determined bv respondent bv an arbitrarv for- 
mula. 

The practice of determining net income for a fractional 
part of a year by apportionment of the year’s entire net in¬ 
come on a time basis has received the sanction of this Board 
and the courts, when circumstances indicated the unavaila¬ 
bility of other methods more capable of clearly reflecting 
net income. L. S. Ayers <C* Co., 1 B. T. A. 1135; Carl Lang, 
3 B. T. A. 417; Peter TF. Rouss, 4 B. T. A. 516; Watab 
Paper Co., 27 B. T. A. 488; and Rouss v. Boivers, 30 Fed. 
(2d) 628; certiorari denied, 279 U. S. 853. But where net in¬ 
come for the fractional part of the year is clearly reflected 
bv the books, or circumstances indicate that it mav be more 

•Jr » 

clearly reflected by other methods, the time formula of ap¬ 
portionment must give way. Grego A. Anticich, 18 B. T. A. 
513; and Reynolds v. Cooper, 60 Fed. (2d) 650. 

Here, in the case of Mutual Refining and Northwestern, 
there was a complete monthly accounting, on the books, of 
all income and expenses, except depreciation which appar¬ 
ently was entered only annually, even to the taking of physi¬ 
cal inventories. True, the books were not closed, which re¬ 
quired only the closing of the nominal accounts into profit 
and loss account, but if they had been, the accounting re¬ 
sults would npt have been different. A simple mathematical 
calculation was all that was necessary to determine the pro¬ 
portional part of the annual depreciation charge applicable 
to the period in question, and that has been correctly made 
on exhibits C 1 and D. Surely, in the case of these two com¬ 
panies, net income is more clearly reflected by taking the 
actual net income of Januarv and Februarv and one half of 

V % 

the actual net income of March, than by a fractional part 
of the entire year’s net income. Accordingly, we find that 
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the net income of Mutual Refining and Northwestern, for 
the period in question, is $80,604.23 and $45,326.9|, respec¬ 
tively. i 

* 

In the case of Arizona, the situation is somewhat differ¬ 
ent. At the very outset we are confronted with petitioner’s 
computation in exhibit E showing a net loss of $39,010.31 
for the 2%-month period in question, although the Company 
had a net income of $187,905.41 for the entire year 1920. By 
the same sort of computation as was used in exhibit E, the 
petitioner would necessarily arrive at a net income bf $226,- 
915.72 for the last 9M> months of 1920. It would s^em that 
tins distinctly unfavorable situation in the 2 1 /i>-month period, 
as compared with the 9%-:month period, requires some ex¬ 
planation before the result shown in exhibit E could be ac¬ 


cepted, but there is none in the record. Such! a situa- 
78 tion could result from anv one, or a combination, of 
a number of factors, not the least of which \yould be 
any differential in gross profit ratio as between the two 


periods. Arizona is without the benefit of a 1920 inventory 


earlier than December 31 that would have enabled itito com¬ 


pute its net income for the 2 1 /L > -month period as accurately 
as Mutual Refining and Northwestern; hence, for the pur¬ 
pose of the computation in exhibit E, petitioner assumed 
constancy in Arizona’s gross profit ratio throughout the en¬ 
tire year and applied the year’s average of 17.06 percent to 
the gross sales of the 2Vo-month period, to arrive at Ari¬ 
zona’s gross profit for that period. It would be a startling 
coincidence, if in such a business as the marketing and job¬ 
bing of oil and accessories, the gross profit ratio <jlid not 
vary as much as a decimal point throughout the entire year 
or, as one witness testified, throughout the two succeeding 
years: and the improbability of the fact is demonstrated by 
petitioner’s own computation of the net income of Arizona’s 
Chanute Refinery branch, which shows a gross profit ratio 
of 32.426 percent for the 2 1 /2-nmnth period. Moreover, 
when an important factor necessary to the determination 
of net income, like inventory, is missing, so that resorit must 
be had to some method of apportionment to determine the 
net income for a fractional part of a year, we believe it to 
be eminently more fair and conducive to a clear reflection 
of income to apply the apportionment to all factorls that 
make up net income, to expenses as well as gross profit. 
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By petitioner’s computation in exhibit E, about 13 percent 
of Arizona’s gross profit for 1920 is allocated to the 2 1 /2- 
month period, though 20 percent of its expenses for the year 
are allocated to that period; and there is no justification in 
the record for the conclusion that that allocation approxi¬ 
mates the realities of the situation. The Board has previ¬ 
ously withheld its approval of the method used in exhibit 
E for computing net income of a fractional part of a year, 
,/. Landis Shoe Co., 11 B. T. A. 42; affd., 34 Fed. (2d) 1020, 
and we see no good reason for adopting it here. As the 
record stands^ we can not say that the respondent’s appor¬ 
tionment is arbitrary or contrary to fact. Accordingly, we 
approve his determination of Arizona’s net income for the 
period January 1 to March 15, 1920. 

In respect of the matter of credit for taxes previously 
paid, the Board’s earlier opinion contains these findings: 

The * * * [petitioner], as aforesaid, filed its return for 
the calendar vear 1920 including therein the income of the 


Mutual Oil Company of Maine, the Mutual Refining and 
Producing Company, the Northwestern Oil Refining Com¬ 
pany and the Mutual Oil Company of Arizona and paid a 
tax thereon in the sum of $200,707.45. That no credit for 
such payment; has been made by the respondent in arriv¬ 
ing at the alleged deficiency in taxes for the period 
79 January 1, to March 15, 1920; that a certificate of 
overassessment in the sum of $12,779.97 has been is¬ 
sued to the * * * [petitioner] for the year 1920 which gave 
credit for said sum of $200,707.45, which certificate was pro¬ 
tested by the * * * [petitioner] and its claim for refund has 
not been fhiallv determined. 


The petitioner contends that some portion of the $200,- 
707.45 tax paid on the basis of the consolidated return is 
applicable to, and should be credited against, the tax liabil¬ 
ities of Arizona, Mutual Refining, and Northwestern for the 
period January 1 to March 15, 1920, thereby reducing the 
deficiencies in taxes of the three latter companies and the 
amount of petitioner’s transferee liability in respect of 
those deficiencies. The question must be resolved adversely 
to petitioner, upon authority of C. A. O'Meara et al., 11 
B. T. A. 101: Oilbelt Motor Co., 16 B. T. A. 831; Robert 
Treat Hotel Co., 20 B. T. A. 968; J. A. Folger & Co., 27 
B. T. A. 1; West Virginia Rail Co. v. Jewett Bigelow & 
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Brooks Coal Co., 26 Fed. (2d) 503; and Meyers dale 'Fuel Co. 
v. United States, 44 Fed. (2d) 437; certiorari deified, 283 
U. S. 860. 

In the Meyersdale Fuel Co. case, supra, the taxpayer filed 
a consolidated return for 1920, which included thb net in- 
come of three alleged subsidiary corporations, showing a 
total tax of $109,639. The taxpayer paid the tax sjliown to 
be due on the return, in part out of funds contributed by its 
alleged subsidiaries, and to the extent of $14,439 ojit of its 
own funds. The Commissioner held that the four com¬ 
panies were not affiliated and, having determined the tax 
liability of each on a separate basis—$13,600 in the! case of 
the taxpayer, notified the latter of an overassessment. Later 
determinations by the Commissioner, the facts of which are 
not material here, resulted in credits and refunds being 
granted to the taxpayer in the total sum of $9,76jL The 
taxpayer brought suit in the Court of Claims to recover the 
difference between the amount of the tax paid on the con¬ 
solidated return and the total of the amount ($23,364) of 
such tax assignable to it upon the basis of its net income 
plus amounts previously credited and refunded to ijt. The 
court held that the taxpayer could not recover, statiijig 4 ‘the 
plaintiff, under the facts, was not entitled to a refund of 
more than $838.65, being the difference between thb tax of 
$14,439.47 paid by it on the consolidated return ou| of its 
own funds without reimbursement from the other corpora¬ 
tions and the correct tax liability of $13,600.80.” This de¬ 
cision of the Court of Claims with the other decisions cited 

I 

above, lays down the rule that a corporate taxpayer who 
mistakenly joins with others in filing a consolidated return 
is entitled to credit for only such portion of the tax j shown 
on the return as was actually paid by it either di- 
80 rectly to the Government or through the medium of 
its parent company. The record does not shoNv that 
Arizona, Mutual Refining, and Northwestern contributed 
anything to the payment of the tax paid on the consolidated 
return, and the fair inference to be drawn from theistipu 
lated facts is that the petitioner paid the entire tax out of its 
own funds. No part of the tax paid on the consolidated re¬ 
turn, therefore, may be credited to Arizona, Mutual Refin¬ 
ing, and Northwestern in arriving at the deficiencies due 
from those companies. 
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Decision will be entered under Rule 50. 

34 B. T. A. 

81 United States Board of Tax Appeals Filed March 
26, 1936 

United States Board of Tax Appeals 
Docket No. 28427 


Continental Oil Company, Petitioner, 


-against- 

Commissioner of Internal Revenue, Respondent. 


Comes now the petitioner, Continental Oil Company, and 
moves this Honorable Board for an order directing that the 
report and decision in this case, promulgated on the 5th day 
of March, 1936, be reviewed bv the Board in accordance 
with the provisions of the statutes in such cases made and 
provided. 

The reason which actuates the petitioner in requesting 
that the decision of the Division be reviewed by the Board 


is that petitioner is convinced that the conclusions reached 
are the result of misconception of law and fact in the fol¬ 
lowing particulars. 

1. In determining that two separate returns should have 
been filed for the calendar year 1920; one for the 
82 period from January 1st to March 15th, 1920 by Mu¬ 
tual Oil Company of Maine, Mutual Oil Company of 
Arizona, Mutual Refining & Producing Company and North¬ 
western Oil Refining Company, and another from March 
15th to the end of the vear bv Elk Basin Consolidated Petro¬ 


leum Company (this petitioner by change of name), in affil¬ 
iation with the first four companies mentioned. 

2. In not holding that the consolidated return filed for the 
entire calendar year by the petitioner, in which all its affil¬ 
iates were joined for the entire calendar year, was proper. 

3. In failing to hold that the consolidated return for the 
entire vear should have been audited bv the Commissioner 
and the total tax liability of all the members of the consoli¬ 
dation determined upon the basis of that return. 

4. In failing to hold that the Commissioner was bound, in 
any determination of tax, to give credit for the payment of 



91 


CONTINENTAL OIL COMPANY VS. GUY T. HELVERING. 

i 
i 

$200,000. made upon the basis of the consolidated ileturn, as 
filed, and that without reference to such payment there was 
no evidence of a deficiency in tax. 

83 5. In failing to hold that there is no authority in 
law for the apportionment of income and invested 

capital of Mutual Oil Company of Maine, Mutual Oil Com¬ 
pany of Arizona, Mutual Refining & Producing (^ompanv 
and Northwestern Oil Refining Company. 

6. In apportioning income of Mutual Oil Company of 
Arizona for the entire year instead of accepting thb method 
of arriving at income through the application of th(j ratio of 
gross profits to sales shown throughout the year and justi¬ 
fied bv the figures of the two succeeding vears. | 

7. In holding that there is any transferee liability in¬ 
volved in this proceeding. 

In the annexed brief, the petitioner presents at length its 
arguments in support of the foregoing assignments of error 
and upon which it relies in support of its petition. 

WHEREFORE, petitioner prays that said decision be 
reviewed by the entire Board and, upon such revilew, that 
that the same be reversed and the contentions of the 

84 petitioner that there is no deficiency in taxj be sus¬ 
tained. 

I 

Respectfully submitted, 

i 

(s) ARTHUR B. HYMATf, 

Attorney for Petitioner. 

85 United States Board of Tax Appeals 

Docket No. 28427. j 

Continental Oil Company, Petitioner , 

v. | 

I 

i 

Commissioner of Internal Revenue, Respond hit. 
Order Denying Board Review. 

i 

On March 5, 1936, opinion was promulgated in this pro¬ 
ceeding by Division 9 (Van Fossan) and on March 26, 1936, 
petitioner filed motion requesting the chairman tcj direct 
Board review of the Division report promulgated March 5, 
1936. I 
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Petitioner has supported his motion for Board review by 
an able memorandum brief which he has filed. Said motion 
and the brief filed in support thereof have been carefully 
read and considered, point by point, but it is not believed 
that the Division report requires Board review. 

Accordingly, petitioner’s motion to direct Board review, 
filed March 26, 1936, is hereby DENIED. 

! (Signed) EUGENE BLACK 

Chairman . 

Dated: Washington, D. C., 

April 13, 1936. 

86 United States Board of Tax Appeals 

Washington 

Docket No. 28427. 

Continental Oil Company, Petitioner , 


v. 


Commissioner of Internal Revenue, Respondent. 

Decision 


Pursuant to further proceedings had in accordance with 
the mandate and opinion of the Court of Appeals of the 
District of Columbia, and to the opinion of the Board, pro¬ 
mulgated March 5, 1936, the respondent, on May 9, 1936, 
filed a. recomputation of petitioner’s tax liability for the 
period involved herein, to which computation petitioner 
agrees; it is, therefore, 

'ORDERED and DECIDED: That the liability of the 
petitioner at law and in equity as transferee of the assets 
of Northwestern Oil Refining Company, Mutual Refining 
and Producing Company and Mutual Oil Company of Ari¬ 
zona, is $37,344.59 for the period January 1, to March 15, 
1920. 


Enter: 


(Signed) EUGENE BLACK 

Member. 


Entered Mav 27 1936 
* 


(Seal) 
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87 United States Board of Tax Appeals Filed June 

16,1936 

Denied Nov. 5, 1936 (Signed) Ernest H. Van Fos- 
san Member U. S. Board of Tax Appeals 

I 

United States Board of Tax Appeals 
Docket No. 28427. j 

Continental Oil Company, Petitioner , 

vs. | 

Commissioner of Internal Revenue, Respondent . 

Motion to Vacate Board’s Decision j 

Comes now Continental Oil Company, the petitioner here¬ 
in, by its attorney, Arthur B. Hyman, and moves this Hon¬ 
orable Board for an order vacating its decision, entered the 
27th day of May, 1936, whereby it was ordered and decided, 
in accordance with its findings of fact and opinion^ promul¬ 
gated the 5th day of March, 1936, that the liability of the 
petitioner at law and in equity, as transferee of tjie assets 
of Northwestern Oil Refining Company, Mutual IRefining 
& Producing Company and Mutual Oil Company! of Ari¬ 
zona, for the period January 1st, 1920 to March lqth, 1920, 
is $37,344.59, and as grounds for the motion presents the 
following: j 

The order fixing the deficiency is based upon the decision 
of the Board that the petitioner is not entitled to cfedit for 
the payment of $200,707.45, as income taxes for the 

88 calendar year 1920 for itself and for its subsidiaries, 

Northwestern Oil Refining Company, Mutual Refin¬ 
ing & Producing Company and Mutual Oil Company of Ari¬ 
zona. | 

In so deciding, the Board overlooked its decision; in Tra¬ 
il ern Pump Company and Geo. D. Roper Corporation vs. 
Commissioner , 27 U. S. B. T. A. 363, 369, whereiii, under 
similar circumstances, it decided that credit must fee given 
for such a payment. j 

In his opinion in that case, Mr. Sternhagen said: j 
“The petitioners claim that the deficiency determined on 
the basis of a separate return is excessive insofar as it does 
not take into the computation the amount paid by or! for the 
Trahern Company as its share of the tax assessed upon the 


I 

i 

i 
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consolidated return. The petitioners are obviously entitled 
to offset the deficiency by such payment of 1919 tax already 
made. Washburn Wire Co., 26 B. T. A. 1146; Folger & Co., 
27 B. T. A. 1.” 

And in the Washburn case (reversed on another point 
67 Fed. (2d) 658), Mr. Arundell said: 

“. . . the discharge of the liabilitv, whether bv one or 
more of the group, should serve to release from liability 
all members of the group.” 

It is clear, and, indeed, is not disputed by the Commis¬ 
sioner, that the return and payment of over $200,000. made 
by the petitioner for the calendar year 1920 was not only 
in its own behalf but also in behalf of its three subsidiaries. 

The decision here is utterlv inconsistent with the 

•> 

89 views expressed by the Board before. 

We contend that the decisions in the cases we have 

cited follow a rule of reason and that the contrary view ex- 

% 

pressed in the instant case in effect denies the existence of 
a stipulated fact. 

Wherefore, it is prayed that this motion be granted and 
that an order be entered vacating and setting aside the 
Board’s opinion and decision in this case, and that the pro¬ 
ceedings be further considered on all issues. 

Respectfully submitted, 

(s) ARTHUR B. HYMAN, 
Attorney for Petitioner, 

2 Rector Street, 

Borough of Manhattan, 
City of New York. 

90 United States Board of Tax Appeals Filed July 3, 
1936 

United States Board of Tax Appeals 
Docket No. 28427. 

Continental Oil Company, Petitioner, 

-against- 

Commissioner of Internal Revenue, Respondent. 

IT IS HEREBY STIPULATED AND AGREED by and 
between the attorneys for the respective parties hereto that 





CONTINENTAL OIL COMPANY YS. GUY T. HELVERING. 95 

i 

the order of the United States Board of Tax Appeals made 
and promulgated in this proceeding may be reviewed by the 
Court of Appeals of the District of Columbia, in accordance 
with sections 1001, 1002 and 1003 of the Revenue Act of 
1926, as amended. 1 

Dated, New York, June 30th, 1936. 

ARTHUR B. HYMAN j 
Attorney for Petitioner j 

ROBERT H. JACKSON 
Attorney for Respondent. 

91 United States Board of Tax Appeals Filed Jan. 13, 

1937 | 

In the Court of Appeals for the District of Columbia 

Docket No. 28427. | 

Continental Oil Company, Petitioner , j 

vs. ! 

Commissioner of Internal Revenue, Respondent. 

Petition for Review to the Court of Appeals of tl\e 

District of Columbia. 

Filed | 

To the Honorable Judges of the Court of Appeals for the 
District of Columbia: 

i 

Now comes Continental Oil Company, by its attorney, Ar¬ 
thur B. Hyman, and respectfully shows: 

L 

The petitioner on review is a corporation organized and 
existing under and by virtue of the laws of the Stafe of 
Maine, with its principal office and place of business during 
the period involved in these proceedings and at the time 
the petition was filed with the Board of Tax Appeal^, in 
Denver, Colorado, and now has its principal office and place 
of business in Ponca City, Oklahoma. 

92 It has been stipulated by the parties that this ap¬ 
peal be reviewed by the Court of Appeals of the Dis¬ 
trict of Columbia in accordance with sections 1001,10021 and 
1003 of the Revenue Act of 1926, as amended. 


96 CONTINENTAL OIL COMPANY VS. GUY T. HELVEBING. 


The taxes in controversy are income and excess profit 
taxes in the sum of $37,344.59, with interest as allowed by 
law, for the period January 1st to March 15th, 1920 of the 
Mutual Oil Company of Maine and of its subsidiaries, Mu¬ 
tual Oil Company of Arizona, Mutual Refining & Producing 
Company and Northwestern Oil Refining Company. The 
petitioner has been assessed for such taxes as a distributee 
or transferee of the assets of said companies under the pro¬ 
visions of section 280 of the Revenue Act of 1926. 

The Commissioner determined a deficiency in income and 
profits taxes of said Mutual Oil Company of Maine and its 
subsidiaries of $56,113.14 for the period January 1st to 
March 15th, 1920, and asserted that petitioner was liable 
therefor as transferee. The sixtv-dav deficiencv letter was 
mailed on March 15th, 1927 and thereafter petitioner filed 
an appeal from said deficiency notice with the United States 
Board of Tax Appeals. In May, 1931, the Board promul¬ 
gated its report and decision holding that the sixty-day let¬ 
ter of the Commissioner asserted a liability against the pe¬ 
titioner, as transferee of the Mutual Oil Company of Maine 
only, and that as there was no liability for taxes on the part 
of that company, there could be no transferee liability on 
the part of petitioner, and accordingly entered an order of 
no deficiencv. 

93 The Commissioner thereupon petitioned this Court 
for a review of the Board's decision, and after due 
consideration, this Court held that the Board was in error 
in construing the respondent’s sixtv-day letter as asserting 
a liability on the part of petitioner as transferee only of 
Mutual Oil Company of Maine; held that it included an as¬ 
sertion of liability as transferee of the assets of the subsid¬ 
iaries of Mutual Oil Company of Maine as well, and re¬ 
manded the proceedings to the Board with instructions to 
proceed in accordance with the views expressed in the 
opinion of this Court. 

The Board thereupon reconsidered the record, and on 
March 5th, 1936, promulgated its division report on the 
various questions presented, determining that petitioner is 
liable at law or in equity as transferee of the assets of Mu¬ 
tual Oil Company of Maine, Mutual Oil Company of Ari- 
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zona, Mutual Refining & Producing Company and North¬ 
western Oil Refining Company, for taxes of those com¬ 
panies for the period aJnuary 1st to March 15th, 1920. 
Thereupon, the petitioner moved for an order directing that 
said report be reviewed by the entire Board, in accordance 
with the provisions of the statutes in such cases made and 
provided. Said motion was denied and on May 27th, 1936 
an order was entered determining, in accordance w^th the 
aforesaid opinion, that the liability of the petitioner jat law 
or in equity as transferee of the assets of Mutual Oil Com¬ 
pany of Maine, Mutual Oil Company of Arizona, Mutual 
Refining & Producing Company and Northwestern Oil Re¬ 
fining Company for the period January 1st to March 15th, 
1920, is $37,344.59. On June 16th, 1936, petitioner filed with 
said Board a motion to vacate its decision for error, and on 
November 5th, 1936 the motion was denied. 

94 In the original proceedings before the Board in an¬ 
swer to the respondent’s sixty-day letter, liability 
for the year 1919 was also involved, but the decision of the 
Board covering that year was not controverted in this 
Court and lias become final. No reference to it is therefore 
necessary. 

m. | 

i # 

The nature of the controversy eliminating the question 
already decided by this Court is as follows: 

The petition filed with the Board of Tax Appeals, as 
amended at the hearing, alleged errors in the determihation 
of the respondent in the following respects: 

1. That in determining the deficiency and asserting it as 
a liability against the petitioner, no credit was given for the 
payment of $200,707.45 shown to be due upon the original 
return. 

2. That in determining the deficiency, the Commissioner 
erroneously apportioned invested capital of Mutual Oil 
Company of Maine and its subsidiaries. 

3. That the income of Mutual Oil Company of Maine and 
of its subsidiaries for the period in question was improp¬ 
erly computed to be $196,469.18 whereas the correct net in¬ 
come was $78,665.87. 

4. That there is no liability at law or in equity under sec¬ 
tion 280 of the Revenue Act of 1926 on the part of petitioner 


i 
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for any alleged deficiency in taxes for which Mutual Oil 
Company of Maine and its subsidiaries, Mutual Oil 

95 Company of Arizona, Mutual Refining & Producing 

Company and Northwestern Oil Refining Company, 

are or mav be liable. 

•> 

On March 1st, 1919, Mutual Oil Company of Maine pur¬ 
chased all of the capital stock of Mutual Oil Company of 
Arizona, Mutual Refining & Producing Company and 
Northwestern Oil Refining Company. On March 15th, 1920, 
Mutual Oil Company of Maine transferred all of its assets, 
consisting of the capital stock of its subsidiaries, Mutual 
Oil Company of Arizona, Mutual Refining & Producing 
Company and Northwestern Oil Refining Company, to the 
petitioner in exchange for 600,000 shares of petitioner’s 
capital stock of the market value of not less than $5,400,000. 
Throughout the calendar year 1920, the petitioner and said 
Mutual Oil Company of Maine, Mutual Oil Company of 
Arizona, Mutual Refining & Producing Company and 
Northwestern Oil Refining Company were in existence, car¬ 
rying on and conducting their respective businesses, and 
throughout said year and at the end thereof their invested 
capital was the same as at the beginning except as a result 
of the purchase of the assets of Mutual Oil Company of 
Maine by the petitioner and the issuance of 600,000 shares 
of its capital stock therefor, as aforesaid. 

Having acquired the assets of Mutual Oil Company of 
Maine, as aforesaid, petitioner duly filed its income and 
profits tax return for the entire calendar year 1920, includ¬ 
ing therein all the income of Mutual Oil Company of Maine, 
Mutual Oil Company of Arizona, Mutual Refining & Pro¬ 
ducing Company and Northwestern Oil Refining Company, 
and setting up and asserting the consolidated invested capi¬ 
tal of all such companies. Such return showed a liability 
for income and profits taxes of petitioner and of all 

96 of said companies in the sum of $200,707.45, which 
was duly paid. 

On April 30th, 1921, Mutual Refining & Producing Com¬ 
pany and Northwestern Oil Refining Company, without con¬ 
sideration therefor, transferred all of their assets to Mu¬ 
tual Oil Company of Arizona, and on December 31st, 1921, 
Mutual Oil Company of Arizona, without consideration 
therefor, transferred all of its assets to petitioner. The 
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value of the net assets transferred by Mutual Refining & 
Producing Company and Northwestern Oil Refining Com¬ 
pany to Mutual Oil Company of Arizona was in ^ach in¬ 
stance sufficient to meet the liability, if any, of s^id com¬ 
panies as of the date of transfer for income and profits 
taxes. The value of the net assets transferred bv Mutual 
Oil Company of Arizona to petitioner was sufficient to meet 
the liability, if any, as of the date of transfer of said com¬ 
pany for its own income and profits taxes and for the in¬ 
come and profits taxes of Mutual Refining & Producing 
Company mid Northwestern Oil Refining Company.! 

Thereafter, the respondent audited the said consolidated 
return filed by petitioner and its books and records and de¬ 
termined that a consolidation existed with Mutual Qil Com¬ 
pany of Maine, as parent, and Mutual Oil Company of Ari¬ 
zona, Mutual Refining & Producing Company and j North¬ 
western Oil Refining Company, as subsidiaries, for the pe¬ 
riod January 1st to March 15th, 1920, and that a new con¬ 
solidation was created with the petitioner as parent and 
Mutual Oil Company of Maine, Mutual Oil Company of Ari¬ 
zona, Mutual Refining & Producing Company and I North¬ 
western Oil Refining Company as subsidiaries for the pe¬ 
riod March 15th to December 31st, 1920. 

The respondent thereupon determined a deficiency 
97 in taxes against Mutual Oil Company of Maine and 
its aforementioned subsidiaries for the period Janu¬ 
ary 1st to March 15th, 1920, and asserted that petitioner 
was liable therefor as transferee. In making that determi¬ 
nation, no credit was given for the payment of $200,707.45 
shown to be due upon the consolidated return filed by the 
petitioner for itself and for Mutual Oil Company of| Maine 
and its subsidiaries for the full calendar year 1920. 

The Board of Tax Appeals has now decided that the con¬ 
solidated return filed for the entire calendar year by peti¬ 
tioner, in which all of its affiliates were joined, was im¬ 
proper and that two returns should have been filed, one by 
Mutual Oil Company of Maine for itself and its subsidiaries 
for the period January 1st to March 15th, 1920, ahd the 
other by petitioner for itself and its subsidiaries for the pe¬ 
riod March 15th to December 31st, 1920; that in determin¬ 
ing the deficiency of taxes of Mutual Oil Company of 
Maine and its subsidiaries for the period January 1st to 
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March 15th, 1920, the respondent properly gave no credit 
for the payment of $200,707.45 made upon the basis of the 
consolidated return filed as aforesaid; that the respondent 


properly apportioned invested capital; that Mutual Refin¬ 
ing & Producing Company and Northwestern Oil Refining 
Company yarned income for the period involved of $80,- 
604.23 and $45,326.97 respectively, and that the respondent 
correctly determined that Mutual Oil Company of Arizona 
did not incur, as claimed, a loss of $39,010.31 for the period 
involved, but earned income during such period in the sum 
of $37,991.80; that petitioner is liable as a transferee not 
only for the deficiency of income and profits taxes of Mu¬ 
tual Oil Company of Arizona, but also that it is 
98 chargeable with the constructive receipt of the as¬ 
sets of Mutual Refining & Producing Company and 
Northwestern Oil Refining Company, and therefore with 
the liability of said companies for deficiencies in their in¬ 
come and profits taxes, and that the Statute of Limitations 
in such cases made and provided does not bar the assertion 
of such liability. 


Assignments of Error 

The petitioner alleges that in the record and proceedings 
before the Board of Tax Appeals and in the decision and 
final order of redetermination rendered and entered by the 
Board of Tax Appeals, manifest error occurred and inter¬ 
vened to its prejudice and petitioner assigns the following 
errors, and each of them, which it alleges occurred in the 
said record,; proceedings and decision and final order of re¬ 
determination, and upon which it relies to reverse said de¬ 
cision and final order of redetermination, to wit: 

1. The Board erred in holding that two separate consoli¬ 
dated returns were required for the calendar year 1920; one 
for the period January 1st to March 15th, 1920, to include 
the income of the consolidation with Mutual Oil Company 
of Maine, as parent, and Mutual Oil Company of Arizona, 
Mutual Oil & Refining Company and Northwestern Oil Re¬ 
fining Company, as subsidiaries, and the other for the pe¬ 
riod March 15th to December 31st, 1920, to include the in¬ 
come of the new consolidation with petitioner as parent 
and Mutual Oil Company of Maine, Mutual Oil Company 
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99 of Arizona, Mutual Refining & Producing Company 
and Northwestern Oil Refining Company, as subsid¬ 
iaries. 

2. The Board erred in failing to hold that the consoli¬ 
dated return for the entire calendar year 1920 filed by peti¬ 
tioner for itself and for Mutual Oil Company of Maine, Mu¬ 
tual Oil Company of Arizona, Mutual Refining & Produc¬ 
ing Company and Northwestern Oil Refining Company was 
properly filed and that the total tax liability of all the'mem¬ 
bers of said consolidation should have been determined 
upon the basis of an audit of said consolidated returns. 

3. The Board erred in holding that petitioner is not en¬ 
titled to credit for any part of said payment of $200,707.45 
made by it upon the basis of said consolidated return, j 

4. The Board erred in failing to hold that the respondent 
is bound in any determination of tax to give credit fqr the 
payment of $200,707.45 made upon the basis of the consoli¬ 
dated return as filed, and that without reference to such 
payment there is no evidence of any deficiency in tax.! 

5. The Board erred in failing to hold that on the record, 
Mutual Oil Company of Maine, Mutual Oil Company of Ari¬ 
zona, Mutual Refining & Producing Company and Nprth- 
western Oil Refining Company are entitled to credit fof- the 
payment made in their behalf upon the basis of said con¬ 
solidated return. 

6. The Board erred in failing to hold that even if;said 

Mutual Oil Company of Maine, Mutual Oil Company 

100 of Arizona, Mutual Refining & Producing Company 
and Northwestern Oil Refining Company were! not 

entitled to credit for said payment, the petitioner, against 
which liability as transferee of said companies is asserted 
in these proceedings, is entitled to such credit. 

7. The Board erred in holding that for the periods Janu¬ 
ary 1st to March 15th, 1920 and March loth to December 
31st, 1920, there is in fact a tax liability of petitioner or 
Mutual Oil Company of Maine or of any of its subsidiaries 
in excess in said payment of $200,707.45 so made. 

8. The Board erred in failing to hold that it is incumbent 
on the respondent to show that said payment of $200,707.45 
so made was insufficient to discharge the liability of peti¬ 
tioner, Mutual Oil Company of Maine, Mutual Oil Company 
of Arizona, Mutual Refining & Producing Company ;and 


i 

i 


i 

i 


i 
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Northwestern Oil Refining Company for the entire calendar 
year 1920. 

9. The Board erred in holding that the respondent had 
authority in law for the apportionment of invested capital 
of Mutual Oil Company of Maine and its subsidiaries for 
the period in question. 

10. The Board erred in failing to hold that if such au¬ 
thority to apportion invested capital existed, the apportion¬ 
ment by the respondent was improper in fact. 

11. The Board erred in failing to hold that Mutual Oil 
Company of Maine and its subsidiaries were entitled to 
have their income and profits taxes for the period January 

1st to March 15th, 1920 determined upon the basis of 
101 their full invested capital and not a fractional part 
thereof. 

12. The Board erred in holding that the apportionment 
by the respondent of income of Mutual Oil Company of Ari¬ 
zona for the period January 1st to March 15th, i920 was 
proper. 

13. The Board erred in holding that Mutual Oil Company 
of Arizona had a net income for the period January 1st to 
March 15th, 1920 of $37,991.80. 

14. The Board erred in failing to hold that Mutual Oil 
Company of Arizona sustained a net loss for the period 
January 1st to March 15th, 1920 of $39,010.31. 

15. The Board erred in holding that the combined net in¬ 
come of Mutual Oil Company of Arizona, Mutual Refining 
& Producing Company and Northwestern Oil Refining Com¬ 
pany for the period January 1st to March 15th, 1920 was 
$163,923., and that the combined net income of said com¬ 
panies and oi Mutual Oil Company of Maine for said period 
was $155,667.98. 

16. The Board erred in failing to hold that the combined 
net income of Mutual Oil Company of Arizona, Mutual Re¬ 
fining & Producing Company and Northwestern Oil Refin¬ 
ing Company for the period January 1st to March 15th, 
1920 was $86,920.89, and that the combined net income of 
said companies and of Mutual Oil Company of Maine for 
said period was $78,665.87. 

17. The Board erred in holding that there is anv liability 
at law or in equity on the part of petitioner for the income 
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and profits tax liabilities for the period in question 
102 of Mutual Oil Company of Arizona, Mutual [Refining 
& Producing Company and Northwestern Oil Refin¬ 
ing Company, or either of them. 

18. The Board erred in failing to hold that th^re is no 
liability at law or in equity on the part of petitioner as 


transferee of the assets of Mutual Oil Company of! Arizona 
for the reason that said company for the period Ijanuary 
1st to March 15th, 1920 earned no income but suffered a 


loss. 


19. The Board erred in holding that petitioner is charge¬ 
able with the constructive receipt of the assets transferred 
by Mutual Refining & Producing Company and Northwest¬ 
ern Oil Refining Company. 

20. The Board erred in failing to hold that theire is no 
liability at law or in equity on the part of petitioner as 
transferee of the assets of Mutual Refining & Producing 
Company and Northwestern Oil Refining Company for the 
reason that neither of said companies, directly or indirectly, 
transferred any of their assets to petitioner. 

21. The Board erred in holding that the Statute bf Limi- 
tations in such cases made and provided does not; bar the 
assertion of the liability in question against the petitioner. 

22. The Board erred in failing to hold that the Statute of 
Limitations in such cases made and provided bars the as¬ 
sessment and collection of the alleged deficiency iii income 
and profits taxes of any of the companies involved in this 
proceeding for the period January 1st to March 15th, 1920. 

23. The Board erred in entering a deficiency order, 
103 as aforesaid, against the petitioner in the principal 
sum of $37,344.59, which is unsupported by bny evi¬ 
dence. 

WHEREFORE, petitioner prays that the decision of the 
Board of Tax Appeals be reviewed by the Court of Appeals 
for the District of Columbia; that a transcript of th£ record 
be prepared in accordance with law and with the pules of 
said Court and submitted to the Clerk of said Court for fil¬ 
ing, and that appropriate action be taken to the Ond that 
the errors complained of may be reviewed and corrected by 
said Court. ! 

ARTHUR B. HYMAN, | 
Attorney for Petitioner . 
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104 State of New York, 

County of New York, ss: 


Arthur B. Hyman, being duly sworn, deposes and says: 
That he is the attorney for the petitioner and as such is 
duly authorized to verify the foregoing petition for review; 
that he has read said petition and is familiar with its con¬ 
tents and that he believes the same to be true. 


ARTHUR B. HYMAN 

Sworn to before me this 4th dav of Januarv, 1937. 

JEANNE C. DUKE 
Notary Public , Bronx County 
Bronx Co. Clk. No. 67, Re". No. 51D38 
New York Co. Clk. No. 290, Re" No. 8D153 
Kings Co. Clk. No. 134, Re". No. 8183 
Commission expires March 30, 1938 

105 United States Board of Tax Appeals 

Filed Jan. 13, 1937 

In the Court of Appeals for the District of Columbia 

Docket No. 28427 


Continental Oil Company, Petitioner , 


vs. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing Petition for Review 

Filed January 13, 1937. 

TO: HERMAN OLIPHANT, ESQ., 

General Counsel, 

Bureau of Internal Revenue, 

Washington, D. C. 

PLEASE TAKE NOTICE that the petitioner, on the 
13th day of January, 1937, filed with the Clerk of the United 
States Board of Tax Appeals, Washington, D. C., a petition 
for review by the Court of Appeals of the District of Co¬ 
lumbia of the decision of the Board heretofore rendered in 
the above entitled cause. A copy of the petition for review’ 
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and the assignments of error, as filed, is hereto* attached 
and served upon you. | 

Dated, New York, January 12, 1937. | 

ARTHUR B. HYMAN! 

Attorney for Petitioner, 

2 Rector Street, | 

Borough of Manhattan, 

City of New York. j 

106 Personal service of the foregoing notice,; together 
with a copy of the petition for review and assign¬ 
ments of error mentioned therein is hereby acknowledged 
this 13th dav of Januarv, 1937. 

MORRISON SHOFROTH 

(y) j 

General Counsel 

i 

Bureau of Internal Revenue 
Attorney for Respondent. 

107 Endorsed: United States Board of Tax jAppeals 

Filed Feb 2 -1937 | 

| 

In the Court of Appeals of the District of Coluhfbia 

B. T. A. Docket #28427 

j 

Continental Oil Company, Petitioner, j 

i 

vs. 

i 

I 

Commissioner of Internal Revenue, Respondent. 

Praecipe For Record 

Filed February 2, 1937 j 

To the Clerk of the United States 
Board of Tax Appeals: ; 

You will please prepare, transmit and deliver to the Clerk 
of the Court of Appeals of the District of Columbia Copies, 
duly certified as correct, of the following documents and 
records in the above entitled cause in connection with the 
petition for review by the said Court of Appeals of the Dis¬ 
trict of Columbia heretofore filed by Continental Oil Com¬ 
pany : j 

I 

i 

i 






106 continental oil company vs. guy t. helvering. 


1. Docket entries of the proceedings before the Board. 

2. Pleadings before the Board. 

(a) Petition, including copy of deficiency letter, marked 
“Exhibit A” and annexed thereto. 

108 (b) Answer to petition. 

3. Petitioner’s Exhibit 5 and joint Exhibits B-2 

and E-5. 

4. Findings of fact and opinion of the Board, promul¬ 
gated Mav 19, 1931. 

5. Decision of the Board, entered May 20, 1931. 

6. Mandate of the Court of Appeals of the District of Co¬ 
lumbia. 

7. Findings of fact and opinion of the Board on remand, 
promulgated March 5, 1936. 

8. Motion for review by entire Board. 

9. Order denying motion for review by entire board, en¬ 
tered April 13, 1936. 

10. Decision of the Board, entered May 27, 1936. 

11. Motion to vacate Board's decision. 

12. Order denying motion to vacate decision, entered No¬ 
vember 5, 1936. 

13. Stipulation as to venue. 

14. Petition for review, together with proof of service of 
notice of filing petition for review and of service of a copy 
of petition for review. 

15. This praecipe. 

ARTHUR B. HYMAN, 

Attorney for Petitioner. 

U S Board of Tax Appeals 1924 
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Washington 

Docket No. 28427 

Continental Oil Company, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 108, inclu- 
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sive, contain and are a true copy of the transcript of record, 
papers, and proceedings on file and of record in my! office as 
called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia., this 19th day of 
February, 1937. i 

B. D. GAMBLE j 

Clerk, United States Board of 
(Seal) Tax Appeals. j 

i 

Endorsed on Cover: No. 6918. Continental Oil Com¬ 
pany, Petitioner, vs. Guy T. Helvering, Commissioner of 
Internal Revenue. United States Court of Appeals for the 
District of Columbia. Filed Feb 24 1937. Moncure Burke, 
Clerk. 
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Addition to Record per Stipulation of Counsel 

United States Court of Appeals for the 

District of Columbia 

JANUARY TERM. 

No. 6918 

- 0 

CONTINENTAL OIL COMPANY, PETITIONER, 

vs. 

GUY T. HELVERING, COMMISSIONER OF INTER¬ 
NAL REVENUE, RESPONDENT. 


FILED APRIL 25, 1938 


ADDITION TO RECORD 


Extract From Official Report of Proceedings Before the 
United States Board of Tax Appeals Held at Washing¬ 
ton, D. C. on April 16, 1929. 

ARTHUR B. HYMAN, 
Attorney for Petitioner, 

2 Rector Street, 

New York, N. Y. 



In the United States Court of Appeals for the District of 

Columbia 

January Term 

No. 6918 


Continental Oil Company, Petitioner , 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 


Extract From Official Report of Proceedings Before the 
United States Board of Tax Appeals Held at Washing¬ 
ton, D. C. on April 16. 1929. 

Mr. Hyman: I served a notice some time ago that I would 
move at the trial to amend the petition, alleging an addi¬ 
tional error, that for each of the periods under review, Janu¬ 
ary 1 to February 28, 1919; March 1 to December 31, 1919; 
and January 1 to March 15,1920, respondent improperly ap¬ 
portioned invested capital, instead of allowing the full in¬ 
vested capital for the entire year, and I ask your Honor to 
allow that amendment. 

The Member: Is there any objection to it? 

Mr. Backstrom (J. L. Backstrom, Esq., counsel for the 
Commissioner of Internal Revenue, respondent): I have 
no objection, your Honor, but I would like the record to 
show that we have entered a general denial of the allega¬ 
tions of error. 

Mr. Hyman: Yes; there is no objection to that. 

The Member: The petition will be amended in accord¬ 
ance with the motion just made. 

Mr. Hvman: And mav I ask that this, in accordance with 
the notice of motion filed. 

The Member: In accordance with the notice of filing and 
a general denial of the new material, that error alleged will 
be entered. 

Now, April 23" 1938, the foregoing is certified from the 
record as a true copy. 

B D GAMBLE 

Clerk, U. S. Board of Tax Appeals. 


(Seal) 
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OF THE DISTRICT OF COLUMBIA. 
January Term, 1937. 


No. 6918. 


CONTINENTAL OIL COMPANY, j 

Petitioner, 


v. ; 

GUY T. HELVERING, Commissioner of Internal 

7 i 

Revenue, 

Respondent. 


On Petition for Review of the Decision of the United 
States Board of Tax Appeals. 


I 

i 


BRIEF FOR THE PETITIONER 


Opinions Below 

I 

This case has twice been before the Board of Tax Ap- 

i 

peals and this is an appeal from its second decision. 

In its first decision, reported in 23 B. T. A. 311 (R. 
48-75), it determined that the respondent’s sixty-day let- 

I 

ter asserted only the petitioner’s liability as transferee 
for taxes, if any, owing by Mutual Oil Company of Maine 





o 


for the period January 1st to March 15th, 1920, and 
since that company had sustained a net loss in that 
period, there was no transferee liability on the part of 
the petitioner. On appeal by the respondent herein, this 
Court reversed that determination and held that the 
notice asserted a liability for the period in question 
against the petitioner as transferee of all of the com¬ 
panies involved (Commissioner v. Continental Oil Com¬ 
pany, 68 Fed. [2d] 750). The proceedings were remanded 
to the Board for a determination on the merits and re¬ 
sulted in the decision appealed from, which is reported 
in 34 B. T. A. 30 and which is printed at pages 78 to 90, 
inclusive, of the record. 

Jurisdiction 

The petition for review involves an alleged deficiency 
in tax for the fiscal period January 1st to March 15th, 
1920, in the amount of $37,344.59 (R. 92). A division 
report was promulgated on March 5, 1936 (R. 78-90), 
and a motion for an order directing a review bv the en- 
tire Board (R. 90-91) was denied on April 13, 1936 (R. 
91-92). Decision was entered on May 27, 1936 (R. 92). 
A motion to vacate the decision was filed on June 16. 
1936 (R. 93-94), and was denied on November 5, 1936 
(R. 93). 

The case is brought to this Court by petition for review 
filed on January 13. 1937 (R. 95-105), pursuant to the 
provisions of Sections 1001 and 1003 of the Revenue Act 
of 1926. as amended by Section 1101 of the Revenue Act 
of 1932. 
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Questions Presented 


1. Can there be a deficiency in tax or a liability there¬ 
for on the part of a transferee until full credit has been 
given for payments made in discharge of such tax or 
liability? 

2. Was the respondent authorized as a matter of law 
for the purpose of computing tax liability to set up two 
consolidations for the calendar year 1920, one for the 
period January 1st to March 15th, 1920 with Mutual Oil 
Company of Maine as parent of Mutual Oil Company of 
Arizona, Mutual Refining and Producing Company and 
Northwestern Oil Refining Company, and the other for 
the period March 15th to December 31st, 1920 with the 
petitioner as parent and Mutual Oil Company of Maine, 
Mutual Oil Company of Arizona, Mutual Refining & 
Producing Company and Northwestern Oil Refining 
Company as subsidiaries? 

3. Is there authority in law for the apportionment of 
invested capital of Mutual Oil Company of Maine and its 
subsidiaries and of the income of Mutual Oil Company 
of Arizona for the period in question? 

4. Did the Mutual Oil Company of Arizona earn in¬ 
come or sustain a loss during the period involved? 

5. Is there any liability at law or in equity on the 
part of petitioner as alleged transferee of Mutual Oil 
Company of Arizona, Mutual Refining & Producing 
Company and Northwestern Oil Refining Company for 
income and profits taxes of those companies or any of 
them? 

6. Is the liability, if any, of the petitioner barred by 
the Statute of Limitations? 
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Statutes Involved 

Revenue Act of 1918, sections 226, 240, 250, 
326; 

Revenue Act of 1926, sections 273, 280, 912. 

Statement 

The facte were stipulated (R. 49) and insofar as they 
are material to the questions here presented, may be 
summarized as follows: 

During the period January 1st, 1920 to March loth, 
1920, Mutual Oil Company of Maine owned all the capi¬ 
tal stock of Mutual Oil Company of Arizona, Mutual Re¬ 
fining & Producing Company and Northwestern Oil Re¬ 
fining Company (R. 50, 52, 80). 

On March 15, 1920, petitioner* acquired the entire 
capital stock of Mutual Oil Company of Maine and of its 
three subsidiaries in exchange for 600,000 shares of its 
own capital stock, having a market value of not less 
than §5,400,000 (R. 52, 58, 80). 

Throughout the calendar year 1920, petitioner and 
Mutual Oil Company of Maine. Mutual Oil Company of 
Arizona, Mutual Refining & Producing Company and 
Northwestern Oil Refining Company were in existence, 
carrying on and conducting their respective businesses, 
and throughout said year and at the end thereof their in¬ 
vested capital was the same as at the beginning except as 
a result of the purchase of the assets of Mutual Oil Com- 


■*A Maine corporation organized under the name of Elk Basin Con¬ 
solidated Petroleum Company (R. 49). 
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pany of Maine by the petitioner and the issuance of 600,- 

i 

000 shares of its capital stock therefor (R. 52, 81). 

On March 15, 1921, the petitioner duly filed its income 
and profits tax return for the entire calendar year 1920, 
including therein its own income and all of the income of 
Mutual Oil Company of Maine, Mutual Oil Company of 

i 

Arizona, Mutual Refining & Producing Company and 
Northwestern Oil Refining Company, and setting up and 
asserting the consolidated invested capital of all of such 
companies (R. 52, joint Ex. B-2, pp. 21-32). Informa¬ 
tion returns on form 1122 were filed at the same time by 
Mutual Oil Company of Arizona, Mutual Refininig & Pro¬ 
ducing Company and Northwestern Oil Refining Com¬ 
pany (R. 33-37). The consolidated return so filed 
showed a liability for income and profits taxes! of peti¬ 
tioner and each of its said subsidiaries for the eiitire cal- 
endar year 1920 in the sum of $200,707.45, which was paid 
(R. 55, 56, 81). | 

Thereafter and on April 30, 1921, Mutual Refining & 
Producing Company and Northwestern Oil Refining Com¬ 
pany, without consideration therefor, transferred their 
assets to Mutual Oil Company of Arizona and dissolved. 
On December 31st, 1921, Mutual Oil Company ! of Ari¬ 
zona, without consideration therefor, transferred all of its 
assets to petitioner and dissolved. The value of the net 
assets transferred by Mutual Refining & Producing Com¬ 
pany and Northwestern Oil Refining Company to Mutual 
Oil Company of Arizona was in each instance sufficient 
to meet the liabilities, if any, for income and profits 
taxes of said companies as of the date of transfeij. The 
value of the net assets transferred by Mutual Oil Com¬ 
pany of Arizona to petitioner w^as sufficient to meet the 
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liability, if any, for its own income and profits taxes and 
for the income and profits taxes of Mutual Refining & 
Producing Company and Northwestern Oil Refining Com¬ 
pany as of the date of transfer (R. 54, 55, 81). 

Thereafter, the respondent audited the consolidated 
return filed by petitioner for the calendar year 1920, and 
determined that a consolidation existed with Mutual Oil 
Company of Maine, as parent, and Mutual Oil Company 
of Arizona, Mutual Refining & Producing Company and 
Northwestern Oil Refining Company, as subsidiaries, for 
the period January 1st to March 15th, 1920, and that a 
new consolidation was created with the petitioner as par¬ 
ent and Mutual Oil Company of Maine, Mutual Oil Com¬ 
pany of Arizona, Mutual Refining & Producing Company 
and Northwestern Oil Refining Company as subsidiaries 
for the period March 15th to December 31st, 1920. 

Upon that theory, and after apportioning invested capi¬ 
tal and income of each of the companies, he determined a 
deficiency against Mutual Oil Company of Maine and its 
aforementioned subsidiaries for the period January 1st to 
March 15th, 1920, and asserted that petitioner was liable 
therefor as transferee. In making that determination, no 
credit was given for the payment of §200,707.45 shown to 
be due upon the consolidated return (R. 52, 50, 88). 

Respondents sixty-day letter (R. 10-17) was mailed to 
petitioner on March 15, 1927, and a petition for redeter¬ 
mination was duly filed (R. 5-17). 

The Board of Tax Appeals held that the deficiency no¬ 
tice asserted a liability of the respondent, as transferee, 
for taxes, if any, owing by Mutual Oil Company of Maine, 
only, and that inasmuch as that company suffered a loss 
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during the period in question, there was no liability on 
the part of the petitioner (R. 48-75). 

On review, this Court reversed the Board and held that 
the deficiency notice asserted not only a liability as 
transferee of Mutual Oil Company of Maine but a liabil¬ 
ity also as transferee of its subsidiaries, Mutual Oil Com¬ 
pany of Arizona, Mutual Refining & Producing Company 
and Northwestern Oil Refining Company (68 Fed. [2d] 
750). The case was remanded to the Board for further 
proceedings in conformity with the opinion of this Court 
(R. 76-78), necessitating a decision on the merits. 

Upon the remand, the Board held that inasmuch as two 
different affiliations existed during the calendar year 
1920 two returns could have been required, one by Mutual 

i 

Oil Company of Maine for itself and its subsidiaries for 
the period January 1st to March 15th, 1920, the other by 
petitioner for itself and its subsidiaries for the period 
March 15th to December 31st, 1920, and that the Respond¬ 
ent properly apportioned invested capital and income of 

i 

Mutual Oil Company of Maine and its subsidiaries to 
those fractional periods for the purpose of computing 
their tax liability ; that in determining the deficiency of 
taxes of Mutual Oil Company of Maine and its subsidi¬ 
aries for the earlier period, the respondent properly gave 
no credit for the payment of $200,707.45 made upon 
the basis of the consolidated return; that Mutual Re¬ 
fining & Producing Company and Northwestern Oil 
Refining Comp>any earned income for the period in¬ 
volved of $80,604.23 and $45,326.97, respectively, and 
that the respondent correctly determined that Mutual Oil 
Company of Arizona did not incur, as claimed, a loss of 
$39,010.31 but had an income for the period involved 
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amounting to §37,991.S0; that petitioner is liable as a 
transferee not only for the deficiency of income mid prof¬ 
its taxes of Mutual Oil Company of Arizona but also that 
it is chargeable with the constructive receipt of the assets 
of Mutual Refining & Producing Company and North¬ 
western Oil Refining Company, and therefore with the 
liability of said companies for deficiencies in their income 
and profits taxes, mid that the statute of limitations in 
such cases made and provided does not bar the assertion 
of such liability (R. 78, 90). 

The petitioner seeks review of each of these questions, 
with the exception of the determination of income of Mu¬ 
tual Refining & Producing Company and Northwestern 
Oil Refining Company for the period involved 
(R. 95-104). 

Summary of Argument 

Regardless of whether the respondent was correct in de¬ 
termining that two separate consolidations existed during 
the calendar year 1920, credit must nevertheless be al¬ 
lowed on any redetermination of liability, for the pay¬ 
ment of §200,707.45 which was made upon the basis of the 
return filed. There was no authority in law for the estab¬ 
lishment of two separate consolidations for the purpose 
of computing tax liability nor for the apportionment of 
invested capital of Mutual Oil Company of Maine and 
its subsidiaries made by the Commissioner in this case. 
His determination that Mutual Oil Company of Arizona 
had a net income for the period in question and not a loss 
is clearly erroneous. Petitioner cannot be charged with 
the liability, if any, of Mutual Refining & Producing 



Company and Northwestern. Oil Refining Company inas¬ 
much as there is no evidence that it received any assets 
of those companies. If, as we contend, petitioner’s lia¬ 
bility, if any, is that of a taxpayer and not that of trails- 

i 

feree, the statute of limitations bars the assessment in 
question. 

ARGUMENT j 

I 

! 

POINT I j 

Petitioner is entitled to credit for the payment of 
$200,707.45 made by it in satisfaction of its own liabil¬ 
ity and that of the companies involved in this pro¬ 
ceeding. 

The Board has held that because “the record does not 

i 

show*’ that the subsidiaries contributed anything to the 
tax shown on the consolidated return amounting to 
$200,707.45, the inference is to be drawn that the peti¬ 
tioner paid the entire tax out of its own funds and that, 
therefore, no part of such payment may be credited to the 
subsidiaries in arriving at the deficiency due from them, 
for which this petitioner is sought to l)e charged. 

This is a strained construction unjustified by any of the 
decided cnses and inconsistent with reason or logic. 

We vigorously disagree, of course, with the inference 
drawn by the Board that the petitioner paid the entire tax 
without contribution from its subsidiaries. The peti¬ 
tioner filed a consolidated return reporting not only its 
own income and invested capital but that of alj of its 
subsidiaries and paid the entire tax of all the companies 
involved amounting to $200,707.45. At about thp same 
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time, iii accordance with the regulations, Mutual Oil Com¬ 
pany of Arizona, Mutual Refining & Producing Co. and 
Northwestern Oil Refining Co., filed information returns 
on Form 1122, naming the petitioner as parent and spe¬ 
cifically referring to the return filed by the petitioner and 
the district in which it was filed. 

These information returns contained the printed state¬ 
ment that 

“7. The: Department prefers that the entire tax 
shown on a consolidated return be paid by the parent 
or principal reporting corporation instead of being 
apportioned among the corporations composing the 
affiliated groups. 

“If an apportionment is made, state the amount of 
income and profits taxes for the taxable period to be 
assessed against the subsidiary or affiliated corpora¬ 
tion making this return. 

None of the subsidiaries indicated that apportionment 
was to be made. 

Despite these undisputed facts, the Board has indulged 
in the far fetched and indefensible conclusion that in 
making the payment of the total tax liability for all of 
the companies, the petitioner was acting in the role of a 
stranger volunteering an ultra vires philanthropic con¬ 
tribution. To state the proposition is to indicate its 
essential unsoundness. Upon the facts it is clear that 
but two possible conclusions may be drawn: either that 
the subsidiaries advanced to the petitioner the necessary 
funds to pay their proportionate share of the total lia¬ 
bility appearing on the consolidated return, or that the 
payment was made by the petitioner for the subsidiaries 
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j 

and that the subsidiaries were charged for such payment. 
Whichever view the Court may take, the conclusion 

i 

must be the same, namely, that in paying the total tax 
shown on the consolidated return the petitioner was 
doing so not only in its own behalf, but in behalf of its 

subsidiaries to the extent of their proportionate liability. 

! 

This would seem to be clear in any event, but taken in 
connection with the information returns filed by the 
subsidiaries in which they clearly indicated that the peti- 

I 

tioner was to pay the entire tax, the conclusion is ir¬ 
resistible. I 

But if, for the sake of argument, we accede to the view 
of the Board, strained and illogical as we contend it to 
be, that the subsidiaries neither contributed nor were 
charged with any part of the payment made in their be¬ 
half, the petitioner in this proceeding would neverthe¬ 
less be entitled to credit for such payment. It is the 
petitioner which is sought to be charged in these pro- 

j 

ceedings. It is the petitioner which made the payment 
for which credit is claimed. No amount of legal acro¬ 
batics can create a Jekyll and Hyde dual identity. 

Whether taxpayer or transferee, the fact remains that it 

! 

was the petitioner which paid to the respondent the sum 
of §200,707.45. Whatever the character of the proceed- 

n 

ings, so long as they are directed against the petitioner 
credit must be given to it for the payment made by it. 

i 

What has just been said is especially true in a pro¬ 
ceeding such as this, where the Commissioner is relying 
upon equitable principles to aid in collecting from one 
the taxes alleged to be due from others. To expand upon 
this statement is unnecessary in view of the many well 
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considered cases* analyzing and explaining the scope of 
Section 280 of the Revenue Act of 1926 under which 
the deficiency notice was issued. It is pertinent, how¬ 
ever, to state that the same principles would apply if the 
Commissioner had not chosen to exercise the summary 
method allowed by that section but had proceeded in a 
Court of equity to subject the assets of the debtor, 
claimed to be in the possession of the transferee, to the 
debtors tax liability. Being in equity, or at least re¬ 
lying for recovery upon equitable doctrines, the Commis¬ 
sioner consequently must be prepared to do equity and 
to credit the petitioner with its prior payment before as* 
serting an additional liability. 

To state it tersely, the Board and this Court, sitting 
as courts of i equity, may not determine half the issue 
without at the same time determining the other half. 
“Equity does nothing by halves.'’ The Court is con¬ 
fronted with the fact that the petitioner which is sought 
to be held in an equitable proceeding has made a pay¬ 
ment in discharge of wiiat it considered to be its total 
liability for the taxes of itself and all the other compan¬ 
ies involved in these proceedings, and before a deficiency 
is asserted credit for that payment must be given. 

It has been so held by the Board of Tax Appeals in 
Trahern Pump Co. and George D. Roper Corp. v. Com¬ 
missioner, 27 B. T. A. 363, 369. There, as here, a consoli¬ 
dated return was filed for a group of corporations and 
the tax shown to be due thereon was paid. The Commis¬ 
sioner determined that two of the companies were not 


*e. g., Phillips v. Commissioner, 283 U. S. 589; Commissioner v. 
Keller. 59 Fed. (2d) 499. 


13 


i 

i 
i 

I 

affiliated and issued assessments against them without 
first crediting them with the payment made upon the 
consolidated return. In sustaining the petitioner’s con- 
tention that the deficiency was excessive by reason of 
this fact, the Board said: 


“The petitioners are obviously entitled to offset 
the deficiency by such payment of 1919 tabc already 
made (Washburn Wire Company, 26 1^. T. A. 
1146; Folger & Company, 27 B. T. A. 1).” 

Nothing in any of the cases cited in the Board’s opin¬ 
ion in the case at bar is inconsistent with its logical con¬ 
clusion in the Trahern case, nor do any of those cases 
support the extraordinary conclusion reached by it 
herein. 

In the Meyersdale Fuel Co . case, 44 Fed (2d) 437, 

i 

for example, upon which so much reliance is placed by 

i 

the Board, the question was whether a corporation actu¬ 
ally paying only a proportionate part of the consolidated 
tax was entitled to recover the entire overassessment 

I 

shown to be due upon audit, or only that portion arising 
out of its owm payment, and the Court quite naturally 
held that the latter was the case. ! 


That is a far cry from a situation such as the one at 
bar where a refund is not involved and the claim is 
merely made that before a deficiency may be asserted 

i 

against the petitioner it must first be credited for all 
payments made by it on account of the liability in ques¬ 
tion. 


i 

\ 
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The respondent has failed to show that there was a 
deficiency in tax for the period under review and 
the presumption of propriety was definitely and 
conclusively overcome. 

« 

It has been found as a fact upon stipulation of the 
parties that the petitioner tiled, its income and profits tax 
return for the calendar year 1920, including its own in¬ 
come and the income of Mutual Oil Company of Maine 
and of its subsidiaries for the entire calendar year and 
paid the tax shown thereon to be due, amounting to 
$200,707.45, and that no assessment has ever been made 
either against the petitioner, Mutual Oil Company of 
Maine, or any of its subsidiaries, except that which was 
made upon the original return. It is also a conceded 
fact that in arriving at the alleged deficiency in taxes for 
the period, January 1 to March 15, 1920, no credit was 
given for this payment although it was a payment for 
the entire year and was made in satisfaction of what ap¬ 
peared to be the liability of all of the companies in¬ 
volved. 

Upon these facts we insist that the respondent’s failure 
to credit that payment or any part of it to the period 
under review is fatal. 

Trakern Pump Co. and George D. Roper Corp. y 
v. Commissioner, supra; 

C. A. O'Meara v. Commissioner, 11 B. T. A. 

101 ; 

Bermont Oil Co. v. Commissioner, 22 B. T. A. 
182; 

American Textile Woolen Co. v. Commissioner, 
23 B. T. A. 670, 697; 
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Washburn Wire Company v. Commissioner, 26 
B. T. A. 1146; 

i 

Folger & Company v. Commissioner-, 27 B. T. A. 

1 - | 

i 

Deficiency is defined in Sec. 273 of the Revenue Act of 
1926 as: ! 

“The amount by which the tax imposed by this 
title exceeds the amount shown as the iax by the 
taxpaper upon his return. * * * ” j 

The return filed by the petitioner was a complete re¬ 
turn including its own income and that of all of the com¬ 
panies involved in this proceeding and the payment of 
§200,707.45 that was made on the basis of tjiat return 

i 

was in discharge of their liabilities as well as the peti- 

i 

tioner's. Each constituent company of the consolidation 
remains a taxpayer for the consolidation is a tax com¬ 
puting unit and not a taxpaying unit (Sweets Company 
of America v. Commissioner, 40 Fed. (2) 436 ).j Even if 
it be conceded that the respondent had the ri$*ht to set 
up two affiliations, the fact still remains that payment of 
the tax liability appearing to be due from Mutual Oil 
Company of Maine and its subsidiaries for the entire cal¬ 
endar vear 1920, has been made bv them or in! their be- 

t.7 «/ 

half and no authority on the part of the respondent to 
disregard such payment can be shown. j 

Before a deficiency can be established, it must be 
shown that the amount of tax due is greater than the 
amount of tax paid. It does not matter how the compu¬ 
tation is made nor by which of the companies; the tax 
has been paid. The government has the money hnd if it 
is sufficient to discharge all liabilities for the period in 
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question, there is no occasion for controversy. Any other 
procedure makes a mockery of the law. 

As the record now stands, it does not appear that there 
is anv deficiency at all, for once it is disclosed that the 
alleged deficiency is incorrect, the burden then shifts to 
the respondent to show that there is a deficiency. This 
he has made no attempt to do, and it must follow that 
an order of no deficiency should have been entered. 

Taylor v. Commissioner, 70 Fed. (2d) 619, affd. 
sub. nom. Helvering v. Taylor, 293 U. S. 507; 

Nichols v. Commissioner, 44 Fed. (2d) 157. 

In the Taylor case, for example, Mr. Justice Roberts, 
delivering the opinion of the Supreme Court, said that: 

‘‘But, where as in this case the taxpayers evi¬ 
dence shows the commissioner's determination to be 
arbitrary and excessive, it may not reasonably l>e 
held that he is bound to pay a tax that confessedly 
he does not owe, unless his evidence was sufficient 
also to establish the correct amount that lawfully 
might be charged against him. On the facts shown 
by the taxpayer in this case, the board should have 
held the apportionment arbitrary and the commis¬ 
sioner's determination invalid." 

POINT U 

The Board erred in affirming the determination of 
the respondent that there are deficiencies in income and 
profit taxes of the companies involved in this proceed¬ 
ing for the period in question. 

The errors in the respondent/s determination of the tax 
liability of the companies involved in this proceeding are 
as follows: 








1. He erred in the apportionment of invested cap¬ 
ital for the purpose of arriving at excess profits 
taxes. 

i 

2. He erred in his determination of income of Mu¬ 

tual Oil Company of Arizona for the period. January 
1st to March 15th, 1920. I 

i 

3. He erred in failing to credit against any defi¬ 

ciency tax that might be due for the period Janu¬ 
ary 1st to March 15th, 1920, any part of the amount 
of $200,707.45 paid on account of the tax for the 
entire year. ! 

i 

i 

We have discussed the last named error in the previous 
point, in which we have endeavored to show that regard- 

I 

less of the propriety of his apportionment of j invested 
capital and of his determination of income of the com¬ 
panies in question, his failure to allow the petitioner 
credit for the taxes paid by it in discharge of I its own 
liability and the liability of the other companies involved 
in this proceeding for the entire calendar year 1920, de¬ 
stroys the presumption of propriety attaching to his de- 
termination of deficiency, and inasmuch as he failed to 
sustain the burden which then shifted to him, fo intro¬ 
duce evidence in support of the asserted liability, an 
order of no deficiency should have been entered. ! 

In this point, we will therefore confine ourselves to a 
discussion of the initial and fundamental errors com¬ 
mitted in the determination of the tax liability, if any, 
of the companies involved. 

In arriving at the deficiency asserted by him, the re¬ 
spondent split the calendar year 1920 into two parts, 
and for the purpose of determining excess profits taxes, 
apportioned the invested capital of Mutual Oil Company 
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of Maine and its subsidiaries by allocating two and one- 
half twelths of the invested capital as of January 1st, 
1920, to the period under review. It is the petitioner's 
contention that this apportionment was without author¬ 
ity in law. The Board has approved this apportion¬ 
ment in reliance upon section 326(d) of the Revenue 
Act of 1918 which provides: 

“The invested capital for any period shall be the 
average invested capital for such period, but in the 
case of a corporation making a return for a frac¬ 
tional part of a year, it shall (except for the pur¬ 
poses of paragraph (2) of subdivision (a) of sec¬ 
tion 311) be the same fractional part of such aver¬ 
age invested capital.” 

As we will proceed to demonstrate, however, this sec¬ 
tion is not authority for what has been done. It must 
be conceded, we think, that if the respondent had the 
right to apportion the invested capital of Mutual Oil 
Company of Maine and its subsidiaries for the period 
under review, that right flowed from the provision of 
the Revenue Act of 1918 just quoted, which provides for 
the apportionment of invested capital to a fractional 
period of a year only “in the case of a corporation 
making a return for a fractional part of a year.” 

It is not disputed that but one return was filed for 
the entire year and it therefore can only be contended 
by the respondent in support of his apportionment that 
returns for fractional periods of the year should have 
been filed under other provisions of the Revenue Act of 
1918. 
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The Act, however, will be scanned in vain for any¬ 
thing to justify the notion that a return for the period 
January 1st to March 15th, 1920, was required of Mutual 
Oil Company of Maine and its subsidiaries, as the re¬ 
spondent has determined. The scheme of the Act and 
its express provisions are such as to require Returns for 

« 

fractional periods of a year in two instances only; when 
a taxpayer, with the approval of the Conimissioner, 
changes the basis of computing net income from a fiscal 
year to a calendar year or from a calendar year to a 

i 

fiscal year (section 226), and when the Commissioner 
finds that a taxpayer designs quickly to depart from the 
United States or to remove his property therefrom (sec¬ 
tion 250(g)). 

It is not disputed that the companies involved neither 
changed their accounting periods from a fiscal year to 
a calendar year or from a calendar to a fiscal year, nor 
did they design to remove or conceal their property. 

The respondent apparently has proceeded on the notion 

i 

that although the Revenue Act does not provide for the 
filing of returns for fractional periods of a year in the 
event of an affiliation or affiliations taking place during 
a taxable year, nevertheless, by virtue of the powers 
vested in him, he has the authority to require returns 
for the fractional periods before and after suck affilia¬ 
tions and to apportion invested capital to such periods. 
In this, however, he is clearly in error for whatever his 
authority to interpret the statutes and to promulgate 
regulations thereunder, he certainly has not the power 
to enlarge or change those statutes, and for this, I citation 
of authority is not needed. 


i 
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Under the statute, therefore, which is the source of 
all powers of the Commissioner to determine liability 
for tax, no authority can be found for his splitting the 
calendar year into two parts and for his apportionment 
of invested capital to those periods. Inasmuch as it is 
not claimed by the respondent, nor has he attempted to 
demonstrate that save for such apportionment a defi¬ 
ciency would result, it must follow that an order of no 
deficiency should have been made by the Board. 

. Although we rely upon this interpretation of the Act, 
and insist that no other construction is possible if plain 
English is to be read as it is written, we also urge that 
the design of the statute is logical and just and that any 
departure therefrom would be clearly inconsistent with 
sound legal principles. 

The change in affiliation which took place on March 
15th, 1920, as the result of the intrusion of a new parent, 
did not change the accounting period of Mutual Oil 
Company of Maine and its subsidiaries, nor did it 
change the accounting period of petitioner. Each of the 
companies continued in business for the entire calendar 
year without cessation or interruption and the consoli¬ 
dated return as filed clearlv reflected their income and 
invested capital for the full calendar year. 

It has been held that a corporation which is in busi¬ 
ness for only a part of a year is entitled to file a return 
for the entire calendar year with the benefit of its full 
invested capital and that the estate of a person who dies 
during a year is entitled to report for the full calendar 
year, and it is difficult to see, therefore, upon what 
theory corporations which are in business throughout the 
calendar year can be required to file returns for frac- 
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tional parts of the year merely because their capital 
stock has been, acquired by another corporation during 
the year. 

Bankers Trust Company v. Bowers ; 295 Fed. 

89; . ! 

Davis Yarn Co. v. Commissioner, 8 IB. T. A. 

299; j 

Helvering v. Morgan’s, Inc., 293 U. S. 121. 

Pursuing such a theory, it seems to us, would, lead to 
an absurdity, for if we assume the transfer of the capital 
stock of subsidiaries several times during the course of a 
year, the subsidiaries, pursuing their normal functions 
throughout the entire calendar year, would find their ac¬ 
counting period split up innumerable times and would 
be compelled to file new returns with each change. 

When this doctrine was attempted to be applied so 
as to hold a return filed for a fractional part of the year 
as a return for a taxable year under sections 206, 226 
and 240 of the Revenue Act of 1926, the Coilrts very 
promptly held that such a result would be repugnant to 
the purpose of the statute. j 

I 

Arnold Constable Corp. v. Commissioner, 69 

Fed. (2d) 788: j 

In the leading case of Sweets Company of America, 
Inc. v. Commissioner, 40 Fed. (2d) 436, the Court said: 

“A change in the group does not create a i|ew tax¬ 
payer nor change the taxable year of those members 
whose affiliation continues.” i 


It held that but one return was required for the 
Sweets Company of America, Inc., a Xew York cjorpora- 
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tion, which was the parent in a consolidation with Lance 
Cough Drop Company during the first six months of the 
calendar year in question and which, together with the 
Lance Cough Drop Company, were subsidiaries of a Vir¬ 
ginia corporation organized in July of the taxable year. 
Subsequently and in October of that year, the Lance 
Cough Drop Company was merged into the New York 
corporation and two days later the latter was merged 
into the Virginia corporation, and the Court held that 
upon this merger the affiliation ceased and a new return 
was required. 

But in American Paper Exports, Inc. v. Bowers, 54 

Fed. (2d) 508* the same Court found it “a little hard to 
see why, if one return was proper for the first ten 
months, it was not proper for the whole year.” 

We think that this Court will find it “a little hard to 
see” why the return that was filed by the petitioner for 
the entire calendar year for itself and all of its subsidi¬ 
aries was not properly filed. 

Swift d Co. v. United States, 38 Fed. (2d) 365; 

American-Hawaiian Steamship Company v. 

United States, 46 Fed. (2d) 592. 

It seems clear, therefore, that neither in logic or in ac¬ 
cordance with established legal principles, nor under the 
only possible interpretation of the express provisions of 

the Be venue Act was the respondent justified in break¬ 
ing up the calendar year of Mutual Oil Company of 
Maine and its subsidiaries and apportioning invested 
capital to each fractional period. We repeat that as it 
is clear that the deficiency asserted arises only as a re¬ 
sult of this erroneous apportionment, it must follow that 
no liability on the part of the Mutual Oil Company of 
Maine and its subsidiaries, and therefore on the part of 
petitioner, as alleged transferee of Mutual Oil Company 
of Maine and its subsidiaries, has been shown. 
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I 

But if we concede that a separate return could have 
been required for the period under review, namely, Janu¬ 
ary 1st to March 15th, 1920, and if, in view qf that re¬ 
quirement, an apportionment of invested capital should 
have been made, then it would seem clear that the peti¬ 
tioner and not Mutual Oil Company of Maine and its 
subsidiaries, as the Commissioner insists, should have 
filed a separate return of its own income only for that 
period, and that on such return its invested caipital and 
not that of Mutual Oil Company of Maine and its sub¬ 
sidiaries should have been apportioned. 

Mutual Oil Company of Maine and its subsidiaries, 
Mutual Oil Company of Arizona, Mutual Refining & Pro¬ 
ducing Company and Northwestern Oil Refinifig Com¬ 
pany, were affiliated throughout the entire year and it is 
stipulated that they were actively engaged in conducting 
their operations and using their invested capital for the 
production of income, and it follows that there can be 
no justification whatever for splitting their calendar year 
into two accounting periods. We think it is clear, there¬ 
fore, that if the Court should agree with the Commis- 

i 

sioner that more than one return could have been re¬ 
quired, it must nevertheless conclude that but one return 
for the entire calendar year could have been required of 
Mutual Oil Company of Maine and its subsidiaries, 
which experienced not the slightest change in their cor¬ 
porate organization during the entire calendar year. 

By virtue of the purchase of their capital stock, the 
petitioner became the new parent in the consolidation, 
and if more than one return was required by reason of 
its entry into that affiliation, that separate return for the 
period January 1st to March 15th could be exacted only 
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from the petitioner, whose act in acquiring the capital 
stock of those companies already affiliated created the 
new situation. 

That the intruder, this petitioner, was a new parent 
rather th<in a new subsidiary would not affect the prin¬ 
ciple, for as the Circuit Court of Appeals said in the 
Sweets case, supra, the affiliation between the companies 
continued until their merger “and we can see no reason 
why their tax should not be computed upon a consoli¬ 
dated return for this entire period, whether the ad¬ 
ditional member icliich joined the group for part of the 
period be a ‘parent’ or a ‘subsidiary’ company” (Italics 
ours). 

Amazingly enough, however, the Commissioner has re¬ 
versed this process and has required an additional re¬ 
turn for tiie first two and a half months, not from this 
petitioner but from Mutual Oil Company of Maine and 
its subsidiaries which were in existence and which were 
affiliated and did business throughout the entire calen¬ 
dar year. If he is wrong in his conclusion, as we .insist 
he is, lie can maintain no claim of deficiency against the 
members of the original affiliation, nor against the peti¬ 
tioner as their transferee. 

We urge this as an alternative proposition, although 
we maintain that but one return was required and that 
it was duly filed. If, however, the Court is of a contrary 
opinion and believes that two returns should have been 
filed to reflect the change in affiliation, we insist that it 
was error to attribute the duty of filing the second re¬ 
turn to those who remained affiliated and did business 
in such affiliation throughout the entire year. 
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POINT III 

The Board erred in sustaining the respondent’s de¬ 
termination that Mutual Oil Company of Arizona had 

a net income and in not determining that the said 
company suffered a net loss for the period involved. 

The Commissioner of Internal Revenue allocated to 
Mutual Oil Company of Arizona a net income of $37,- 
991.80 for the period January 1st to March 15th, 1920. 
This allocation was arrived at by an arbitrary appor¬ 
tionment to that period of two and one-half twelfths of 
its income for the entire calendar year. He aclopted the 
same method with respect to the income of Miitual Pro- 

i 

ducing & Refining Company and Northwestern Oil Re¬ 
fining Company (R. 53, 84). The petitioner contended 
that this allocation was made without authority and that 
it had not the slightest relation to actual income for 
that period. We contend that it established before the 
Board the actual income of the three companies. As to 
two of them, Mutual Refining & Producing Company and 
Northwestern Oil Refining Company, the Board held that 
the respondents action was unwarranted because the 
actual income of these companies was ascertainable from 
their books (R. 8G, 87). It held, however, with Reference 
to the Mutual Oil Company of Arizona that since jmonthly 
inventories were not kept as in the case of the other two 
companies, the exact income was not ascertainable and 
therefore it approved the allocation. We submit that the 
action of the Board was utterly unjustified. 

Since the Commissioner arrogated to himself the right 
to split the annual accounting period of these companies 
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into two parts, it was his duty to ascertain the actual 
result of the operations of the companies for the two and 
one-half months' period. That was a question of fact 
which he could readily have determined and one which 
the Board should have determined upon the evidence sub¬ 
mitted. It was the duty of the Board to reach a conclu¬ 
sion on this subject from the evidence before it, and that 
evidence clearly disclosed that Mutual Oil Company of 
Arizona suffered a net loss for the first two and one-half 
months of 1920. 

It is common knowledge, which the Board should have 
judicially noticed and which this Court no doubt will, 
that marketing of petroleum products is a seasonal busi¬ 
ness and that the months of January, Februarv and 
March are the most unproductive of the year. During 
that period, sales are at their lowest ebb, but rent, sal¬ 
aries, wages, taxes and all other operating and overhead 
expenses are more or less stable. The result is that the 
marketing companies usually suffer important losses dur¬ 
ing the winter! months. This is not only a matter of 
common knowledge, but it was amply demonstrated to 
be the fact in the case of Northwestern Oil Refining 
Company where apportionment showed an income of 
§85,11S.57 and the actual income as found bv the Board 

* i «. 

was §45,320.96. It might l>e said in passing that this is 
equally true of almost all other businesses as well. 
During certain months of the year, profits are either 
negligible or operations result in losses which are made 
up in the subsequent peak periods. The Arizona Com¬ 
pany would be more affected than Northwestern Oil Re¬ 
fining Company because the former was a marketing and 
not a producing unit. 
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The inquiry was a simple one. What was the result of 
operations for the period in question? This fajct was to 
be determined and established by the best evidence avail¬ 
able for that purpose. Such evidence was presented,* 
was uncontradicted and formed the basis of the following 

j 

finding of the Board: 

“In order to arrive at the income of Mutual Oil 
Company of Arizona for the period from January 
1, 1920, to March 15, 1920, the ratio of percentages 
of gross profit to gross sales was applied io actual 
sales. Comparison with the two succeeding years in 
which physical inventories were actually kept from 
month to month showed the same percentages” (R. 
58). | 

i 

It will be observed that the only reason the f&oard re- 

i 

jected the petitioner’s contention that Mutual Oil Com¬ 
pany of Arizona suffered a loss for the period of $39,- 
010.31 was that because of the fact that no monthly in¬ 
ventories were kept, an exact computation of! income 
from the books could not be made. That beipg so, it 
found it necessary either to accept the petitioner’s 

i 

method of computing the result of operations j for the 
actual period in question or the Commissioner’s method 
of apportioning the entire income for the calendar year, 
allocating two and one-half twelfths thereof to the period 

I 

in question. In the instant case, the petitioner knew that 
an apportionment of income for the entire year would not 
reflect the truth. It knew that the company sustained 
a loss in that period, as it probably did in every I year of 

- i . 

i 

| 

*Joint Exhibit E-5 (R. 37^48), attached to the parties’ stipulation of 
facts and showing the entries on the books of the company (R.j 53-54). 
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its existence, and protesting the unfairness of attributing 
to the first two and a half months the earning of a sub¬ 
stantial sum, it set out to show, and did show, the actual 
result of operations for that period. There was no justi¬ 
fication for subjecting it to inequitable treatment merely 
because the company happened not to be taking monthly 
inventories at that time, and the less so since it was 
possible to demonstrate with a reasonable degree of 
accuracy the result of its operations for the two and a 
half months in question. 

jKo statement of income, whether arrived at bv one 

' %/ 

method or another, is absolutely accurate. Incomes are 
arrived at by theoretical methods of calculation. An 
actual investigation might readily demonstrate inaccura¬ 
cies. This is true whether inventories are used or not. 
One thing is certain and that is that the method used 
accurately disclosed the result of operations for the 
period, and the Board itself found upon the evidence 
that in the succeeding two years in which actual physical 
inventories were kept from month to month, the per¬ 
centage was identical with that used in making the cal¬ 
culation involved here. 

A possible explanation of the Board's acceptance of the 
arbitrary apportionment by the Commissioner is perhaps 
to be found in the error it fell into in considering the ques¬ 
tion. It commented that it would be “a startling coinci¬ 
dence" if “as one witness testified'' the gross profits ratio 
for the two succeeding years and that taken by the 
petitioner in its own calculation for the period under re¬ 
view did not vary. In making this comment, the Board 
completely forgot that this evidence was uncontradicted, 
had been accepted by it as the truth and that it had so 
found as a fact. 
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It is interesting to observe that J. Landis Shpe Co., 11 
B. T. A. 42, affirmed 34 Fed. (2d) 1020, upon which the 
Board relied in disapproving the computation of loss, in 
no way supports the Board’s conclusion. There it was 
specifically stated that the taxpayer's income should not 
be determined by applying a ratio of gross profits to sales * 
because “we cannot assume that the percentages of 
profits will continue the same from year to year or would 
be the same for the three months’ period as it was for a 
period of one year.” In the case at bar, however, the 
deficiency of proof that was found to exist in the Landis 
case is supplied by the Board’s findings. 

Between the apportionment method used by ihe Com¬ 
missioner, and clearly discredited as having no relation 
whatever to the truth, and that used by the petitioner, the 
choice by the Board of the former is incomprehensible, 
and what is more, is directly inconsistent with its own 
previous decisions, referred to in its opinion, that where 
circumstances indicate that income may be mort clearly 
reflected by other methods, the time formula of apportion¬ 
ment must save way. 

c «/ 

l 

In Anticich v. Commissioner. 18 B. T. A. 513,i for ex- 

7 7 \ 

ample, the facts of which are most similar to thosfe in evi¬ 
dence here, the Board said that 

i 

i 

i 

“* * * we think a use of the percentage of gro^s profit 
is the most satisfactory method at hand”. 

I 

| 

In that case, although the value of inventory at the end 
of the period in question was not proved, evidence was 
offered of the aggregate of gross income, the aggregate of 
stock in trade purchased, and of the value of the opening- 
inventory. In this case, the same evidence was presented 
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to the Board (Joint Ex. E-5, R., pp. 35-48). Income for 
the year was stipulated (R. 53), and stock in trade pur¬ 
chased and inventory as of January 1st and December 
31st, 1920, appear in the Joint Exhibit at pages 38, 45 
and 4G. In addition, there is an itemized statement of 
sales for the first quarter and for the entire year (pp. 39- 
42), a statement of operating expenses for the first 
quarter (pp. 43, 44) and a statement of depreciation for 
the entire year (p. 47). 

In the Anticich case, the Board said: 

“From these factors the rate per centum of gross 
profit on sales should be computed (as was done in 
this case) and the gross income should be apportioned 
ratably according to the amount of the sales attrib¬ 
uted to each year (in this case to the period under 
review).” (Parentheses ours.) 

Recognizing the soundness of the proposition that ap¬ 
portionment should not be resorted to in the presence of 
evidence of the real situation, we can attribute the Board's 
failure to adopt it in this case only to its failure to ap¬ 
preciate the state of the record. 

The actual result of operations of the Arizona Company 
was definitely established and the Board should have so 
determined. 

In this connection we bring to the attention of the 
Court this further consideration: Title III of the Reve¬ 
nue Act of 1918. providing for war profits and excess 
profits taxes, imposes a tax of thirty per cent upon the 
amount of net income in excess of the excess profits 
credits and not in excess of twenty per cent of invested 
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capital, and a tax at the rate of sixty-five pqr cent of 
the amount of net income in excess of twenty per cent 
of invested capital. | 

i 

The design of the statute is clear—to establish for the 
taxable year invested capital on one hand and income 
on the other, and to tax at substantial rates the amount 
of income in excess of a stated return on invested 
capital. 

A very brief review of the manner in which respondent 
has arrived at the alleged deficiency of Mutual Oil Com¬ 
pany of Arizona will show that he has blithely ignored 
the plain purpose of the statute and has computed taxes 
in a manner entirely repugnant to the clear intent of its 
draftsmen. 

It will be recalled that he has determined thait the in¬ 
vested capital of Mutual Oil Company of Maine and its 
subsidiaries, Mutual Oil Company of Arizona,! Mutual 
Refining & Producing Company and Northwestern Oil 
Refining Company, for the period January 1st tp March 
15th, 1920, was 13,192,636.27, and although it I was in¬ 
creased on March 15th, 1920, to at least $7,926,731.74 
with the intrusion of petitioner into the affiliation, never¬ 
theless respondent has apportioned to the period under 
review only two and one-half twelfths of $3,192,636.27 
without giving any effect to the almost threefold increase 
in invested capital which obtained on March 15th and 
continued throughout the balance of the year (Rl 52). 

However, in determining income of Mutual Oil Com¬ 
pany of Arizona, the respondent has not confined himself 
to the income actually earned during that peripd with 
the benefit of invested capital of $3,192,636.27, but has 
apportioned to the period in question tw^o and one-half 
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twelfths of the income of that company for the entire 
calendar year. 

This is indefensible for it cannot be gainsaid that the 
earnings for the entire year were directly attributable 
to the new consolidation with petitioner, which on March 
15, 1920, increased the invested capital of the group from 
slightly more than $3,000,000 to not quite $8,000,000. 

Consistency is the plain requirement of the statute, 
and if income of the Arizona Company for the first two 
and one-half months' period is to be determined by appor¬ 
tioning to that period two and one-half twelfths of its 
income for the entire year, then it must follow that two 
and one-half twelfths of the average invested capital of 
the entire consolidation for the full year must likewise 
be apportioned, else the common factor between numer¬ 
ator and denominator is lacking and a distorted equation 
results. It was only by comparing two figures having 
no relation that the alleged deficiency was arrived at and 
the result is clearly erroneous. 

We have no doubt that if no other method presented 
itself, a formula for apportionment of income and in¬ 
vested capital for the entire year to the period in ques¬ 
tion could be evolved, but since the exact income of 
Mutual Oil Company of Arizona for the first two and 
one-half months' period has been proved, the formula is 
unnecessary and apportionment is not required. 

What has been said makes it clear that the record 
discloses that the Company suffered a loss during the 
period in question, or in any event that the respondent 
failed to show that it earned any income. 

It must follow, therefore, that the Board has erred not 
only in approving the respondents apportionment of the 
invested capital of the companies involved to the period 


i 


33 I 

i 

i 

under review, but it has likewise erred in approving his 
determination of the income of Mutual Oil Company of 

i 

Arizona for that period. 

i 

i 

J 

POINT IV 

There is no liability at law or in equity on the part 
of petitioner for the taxes alleged to be due from 
Mutual Oil Company of Maine and its subsidiaries for 
the period under review. 

The petitioner has been charged with the liability, if 
any, not only of Mutual Oil Company of Arizona, from 
which it received assets by a transfer unsupported by 
consideration, but also with that of Mutual Refining & 
Producing Company and Northwestern Oil Refining Com¬ 
pany. The parties stipulated and the Board has found 
that on April 30, 1921, Mutual Refining & Producing 

i 

Company and Northwestern Oil Refining Company trans¬ 
ferred their assets to Mutual Oil Company of Arizona 
without consideration, and that approximately eight 
months later, to wit, on December 31, 1921, Mutual Oil 
Company of Arizona transferred its assets to the peti¬ 
tioner. Upon these facts, the Board has held, erroneously 
as we will show, that a transferee liability resulted for 

the tax deficiency, if any, of each of the three com- 

1 

panies. 

It is now’ axiomatic that section 280 of the Revenue 
Act of 1926 created no new liability on the part of a 
transferee but merely furnished a summary method of 
enforcing an existing liability at law or in equity.* The 

* Phillips v. Commissioner, 283 U. S. 589. 


I 


j 
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nature of tliat liability has been settled for many years 
and is known as the “trust fund” doctrine, under which 
the assets of an insolvent corporation or of a corporation 
rendered insolvent by virtue of a transfer are to be 
treated as if they were impressed with a trust in favor 
of the creditors of the transferor.* 

Under this doctrine, it is essential that the assets 
transferred by the original debtor be traced into the 
hands of the transferee sought to l>e charged and be iden¬ 
tified as such before liability may be imposed.** In¬ 
deed, this is recognized in the very chapter heading of 
the Revenue Act, which reads, “Claims against Trans¬ 
ferred Assets.” This proposition seems to us to be self- 
evident and further argument is unnecessary to supi>ort 
it. 

The findings of fact of the Board on this branch of 
the case were based, as we said before, upon a stipulation 
which was drawn with meticulous care. Everything 
which counsel was willing to concede is contained within 
that stipulation. The absence of a finding that assets 
of Mutual Refining & Producing Company and North¬ 
western Oil Refining Company were transferred to the 
petitioner is significant. If, in order to support an as¬ 
sertion of transferee liability against the petitioner, it 

were possible to trace the assets of Mutual Refining & 
Producing Company and Northwestern Oil Refining 
Company into the hands of petitioner, it can be assumed 
that an attempt would have l>een made to do so. The 
failure to make such an attempt and the finding merely 
that those two companies transferred their assets to Mu¬ 
tual Oil Company of Arizona and that approximately 


*Curran v. Arkansas, 56 U. S. 304; Hollins V. Brierficld, 150 U. S. 
371; Commissioner v. Keller, 59 Fed. (2d) 499; Atlas Plywood Co. v. 
Commissioner, 17 B. T. A. 156. 

**AtIas Plywood Co. v. Commissioner, 17 B. T. A. 156; Commissioner 
v. Keller, 59 Fed. (2d) 499. 
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i 
i 

I 

i 

eight months later, Mutual Oil Company oJf Arizona 
transferred its own assets to the petitioner | does not 
bridge the hiatus nor supply the essential proof if this 
petitioner is to be charged with the liability of the two 
companies first named. 

A similar question was presented to the Board in 
Warner Collieries Co., 26 B. T. A. 1047, where it said: 

i 

i 

“We know’ only that petitioner received assets of 
an unproved value and assumed liabilities of an un¬ 
proved amount. On this state of the record we 
must hold that respondent has not sustained the 

burden of proof placed on him by the statute.” 

i 

And in Atlas Plywood Co. v. Commissioner, 17 
B. T. A 156, 160, where the liability of a transferee of a 
transferee w r as involved, the Board said that the ultimate 
transferee j 


“having acquired * * * assets still impressed with 
a trust * * * is liable * * * for any part of the 
deficiency asserted against the taxpayer that may be 
found on redetermination to be due and unpaid, but 


■only to the extent of the value of the assets origi¬ 
nally owned- by the taxpayer which it acquired from 
Nelson-Hall Co.” (Italics ours.) j 

| 

The Board apparently recognized the inherent diffi¬ 


culty in attempting to charge the petitioner with the 


liability of Mutual Refining & Producing Company and 

i 

Northwestern Oil Refining Company and in order to 
sustain the assessment indulged in a tenuous doctrine of 
“constructive receipt,” under w’hich it argued that Mu¬ 
tual Oil Company of Arizona received the assets of the 


i 


l 
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companies just named as “nominee of the petitioner.” 
This we may say is a new doctrine not to be found in 
anv case dealing with transferee liability. It creates a 
new liability heretofore unheard of, that one becomes 
liable as a transferee not because of the receipt of assets 
from the transferor but merely because one holds stock 
ownership and control of the transferee. 

To support the conclusion that Mutual Oil Company 
of Arizona was but a nominee of the petitioner, more 
than mere inference is needed in view* of the fact that the 
respondent is charged w*ith the burden of proving the ex¬ 
istence of all the elements that make for a transferee 
liability. (Sec. 912. Rev. Act of 1926, as amended). 
The record, of course, will be searched in vain for any¬ 
thing to support the conclusion of the Board wilich, it is 
interesting to observe, is at entire variance with the 
arguments theretofore advanced by the Commissioner. 

We urge that the Commissioner has failed to establish 
any liability on the part of petitioner, as transferee of 
the assets of Mutual Refining & Producing Company 
and Northwestern Oil Refining Company, and that inas¬ 
much as Mutual Oil Company of Arizona suffered a net 
loss for the period under review, the petitioner is not 
liable for any part of the deficiency asserted. The same 
situation arose upon the original hearing w^here the 
Board held that there could be no transferee liability 
w’here no original liability exists. 
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POINT V 

i 

The Statute of Limitations bars the assessment, 

i 

By filing the consolidated return and paying the en¬ 
tire tax shown to be due, petitioner constituted itself as 
the taxpayer against which the Commissioner was au¬ 
thorized to proceed for any deficiency. j 

i 

I 

i 

American Equitable Assurance Co. v. Commis¬ 
sioner, 08 Fed. (2d) 46; 

Furniture Exhibition Building Co. v. Commis¬ 
sioner, 24 B. T. A. 1279; 

Popular Price Tailoring Co. v. Commissioner, 33 
Fed. (2d) 464; ! 

American Textile Woolen Company, 23 I}. T. A. 

670, 697; | 

Oswego Falls Corp. v. Commissioner, 2(5 B. T. 

A. 60; | 

i 

W. A. Sheaffer Pen Co. v. Commissioner, 27 

B. T. A. 1056. 

There can be no doubt but that petitioner could have 
been compelled to respond to such an asessment if in 
fact it were justified, nor that the respondent would have 
proceeded to assess on the basis of the original return 
were it not for his twisted notion that by resorting to 
the device of splitting the calendar year he might obtain 
a larger tax. Instead of issuing the deficiency! letter 

i 

against the petitioner, as taxpayer, he chose to issue it 
against it as alleged transferee. As the Board said in 
the Oswego Falls Corp. case, supra, there is something 
anomalous in one having the dual capacity of both tax¬ 
payer and transferee. 
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If the liability of the petitioner is that of a taxpayer 
as, for example, the Board held in W. A. Sheaffer Pen 
Co. v. Commissioner, supra, it follows that the statute of 
limitations bars the assessment and collection of the al¬ 
leged deficiency, for the Board has held that original 
liability was extinguished on March 15, 1926, one year 
before the deficiency letter was issued by the respondent 
(R. 71). 


Conclusion 

It is respectfully submitted upon all of the grounds 
urged herein that the decision of the Board of Tax 
Appeals is erroneous and should be reversed with di¬ 
rections to enter an order of no deficiency. 

Arthur B. Hyman, 
Attorney for Taxpayer. 

Charles H. Lieb, 
of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia 

| 

i 

No. 6918 

I 

Continental Oil Company, petitioner 

v . ! 

Guy T. Helvering, Commissioner of Internal 

Revenue, Respondent i 


OV PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

i 

The opinion of the Board of Tax Appeals 
(R. 78-90) is reported in 34 B. T. A. 29. j 

i 

JURISDICTION 

i 

i 

This appeal involves income taxes for the period 

I 

January 1 to March 15, 1920, in the amount I of 
$37,344.59, and is taken from a decision of the 
Board of Tax Appeals entered May 27, 1936 (JR. 
92). A motion to vacate the Board’s decision was 
filed June 16, 1936, and was denied November 5, 
1936 (R. 93). The case is brought to this Court 
by petition for review filed January 13, 1937 (R. 

d) i 
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95), pursuant to the provisions of Sections 1001- 

1003 of the Revenue Act of 1926, c. 27, 44 Stat. 9, 

as amended bv Section 1101 of the Revenue Act of 

* 

1932, c. 209,47 Stat. 169. 

QUESTIONS PRESENTED 

1. During the period January 1 to March 15, 
1920, corporation A owned all the capital stock of 
corporations B, C, and D. On the latter date, cor¬ 
poration E acquired all the capital stock of cor¬ 
poration A and its subsidiaries, corporations B, C, 
and D, by the issuance of its own capital stock. On 
May 14, 1931, corporation E filed its income and 
profits tax return for the year 1920 and included 
therein the income of corporation A and its sub¬ 
sidiaries for the entire calendar vear 1920. The re- 
turn as filed showed a net tax of $200,707.45, which 
was paid by corporation E. The Commissioner de¬ 
termined that two consolidated returns should have 
been filed for the year 1920, one for corporations 
A, B, C, and D for the period January 1 to March 
15, 1920, and another for corporations A, B, C, D, 
and E for the period March 15 to December 31, 
1920. The question presented is whether any por¬ 
tion of the sum of $200,707.45 should be allocated 
to taxes due from corporations A, B, C, and D for 
the period January 1 to March 15,1920, where there 
was no showing that corporations A, B, C, and D 
paid any of such tax, and nothing in the record 
from which a proper allocation might be made. 
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2. The Commissioner of Internal Revenue fixed 
the invested capital at January 1,1920, of corpora¬ 
tions A, B, C, and D, at the sum of $3,192,636.27, 

i 

and apportioned to the period January 1 to March 
15, 1920, 2i/o twelfths thereof, to wit, $665,132.55. 
The question presented is whether the Conimis- 
sioner is authorized to apportion the invested capi¬ 
tal for the period in question. 

3. Whether the action of the Commissioner in 

apportioning 2 1 /o twelfths of corporation B ? s entire 
net income for the year 1920 to the period January 
1 to March 15, 1920, was proper. I 

4. Whether the petitioner is liable at law pr in 
equity, under Section 280 of the Revenue Act of 
1926, for the taxes due from corporations C apd D 
for the period January 1 to March 15, 1920. j 

5. Is the liability, if any, of the petitioner for 
such taxes barred by the statute of limitation^? 

i 

STATUTE AND REGULATIONS INVOLVED 

The statutes and regulations involved are} set 
forth in the Appendix, infra, pp. 27-32. 


STATEMENT 


During the period January 1 to March 15, 1^20, 
Mutual Oil Company of Maine (hereinafterI re¬ 
ferred to as Maine) owned all the capital stock of 
Mutual Oil Company of Arizona (hereinafter! re¬ 
ferred to as Arizona), Mutual Refining and pro¬ 
ducing Company (hereinafter referred to j as 


i 

i 

i 


i 
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Producing), and Northwestern Oil Refining Com¬ 
pany (hereinafter referred to as Northwestern). 
On March 15, 1920, the petitioner (formerly Elk 
Basin Consolidated Petroleum Company) acquired 
all of the capital stock of Maine, and on that date 
Maine transferred all of its assets to petitioner 
in exchange for 600,000 shares of petitioner’s 
capital stock (R. 50-52, 80-81). On May 14,1921, 
the petitioner filed a consolidated income and 
profits tax return for the calendar year 1920, and 
included therein the income of Maine, Arizona, 
Producing, and Northwestern for the entire calen¬ 
dar year 1920. The return, as filed, disclosed a 
tax in the sum of $200,707.45, which was paid by 
the petitioner (R. 81). Thereafter, the Commis¬ 
sioner of Internal Revenue audited the return and 
determined that a consolidation existed, with 
Maine as parent and Arizona, Producing, and 
Northwestern as subsidiaries, for the period Janu¬ 
ary 1 to March 15, 1920, and a new consolidation 
with petitioner as parent, for the period March 15 
to December 31, 1920, and accordingly determined 
deficiencies against Maine and its subsidiaries for 
the period January 1 to March 15, 1920. In de¬ 
termining i the deficiencies for the period ended 
March 15, 1920, the Commissioner gave no credit 
for the payment in the sum of $200,707.45, which 
is the tax shown on the consolidated return for the 
year 1920. The Commissioner of Internal Revenue 
has, however, issued a certificate of overassessment 
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to the petitioner in the sum of $12,779.97, for the 
period March 15,1920, to December 31,1920, and in 
such certificate the petitioner has been given credit 
for the taxes in the sum of $200,707.45 (R. 52, 81, 
88). The certificate of overassessment has been 
protested by the petitioner and its claim for refund 
for 1920 has not been finally determined (R. 5$). 

In the petition to the Board, the petitioner al¬ 
leged error on the j3art of the Commissioner iii not 
allowing credit against the deficiencies for the] tax 
which was paid upon the consolidated return for 
1920. It stated, however, that if, upon audit of 
the return for the period March 15 to December 31, 
1920, due credit was given for the taxes paid by 
the parent company, the assignment of error w r ould 
be withdrawn (R. 6). ! 

For the period January 1 to March 15, 1920, the 
Commissioner of Internal Revenue fixed the' in- 

i 

vested capital of Maine and its subsidiaries at Jan¬ 
uary 1,1920, at the sum of $3,192,636.27, and ap^)or- 

i 

tioned to the period January 1 to March 15, 1920, 
214 twefths thereof, to wit, $665,132.55. The peti¬ 
tioner concedes the accuracy of these figures but 
challenges the propriety of the apportionment] of 
invested capital for the period in question (R. 152, 
83). | 

The income of Arizona for the entire calendar 
year 1920 was the sum of $187,905.41, and the Com¬ 
missioner apportioned to the period January 1! to 
March 15, 1920, 214 twelfths thereof, to w T it, $27,- 
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991.80 (R. 84). Exhibit E (R. 37-48) is a state¬ 
ment purporting to show the net income of Arizona 
from January 1 to March 15, 1920, arrived at bv 
determining the ratio of gross profits to sales for 
the entire year and applying such ratio to the pe¬ 
riod January 1 to March 15, 1920, as to all depart¬ 
ments except the Chanute Refinery. No monthly 
inventories were taken for the period involved, ex¬ 
cept that the net income for the Chanute Refinery 
was determined bv using monthly inventories of 
stocks. This exhibit shows a net loss for the period 
in question of $39,010.31, while the Commissioner 
determined a net income for the same period of 
$37,991.80. The Commissioner does not concede 
that the method of computing income in Exhibit E 
is correct, but on the contrary contends that because 
inventories were not used, his method of determin¬ 
ing income for the period in question is the cor¬ 
rect one. The Board found that Arizona's income 


for the period in question was the same as that 
determined by the Commissioner (R. 54. 85). 

Maine, as aforesaid, owned all the capital stock 
of Arizona, Producing and Northwestern, and on 
March 15,1920, the petitioner acquired all the capi¬ 
tal stock of Maine. On the same date Maine trans¬ 


ferred all of its assets to petitioner in exchange 
for 600.000 shares of petitioner’s capital stock, 
which shares had a fair market value of not less 


than $9 each. The value of the net assets so trans¬ 
ferred by Maine to petitioner was sufficient to meet 
Maine’s liability, if any, as of the date of transfer 

» 7 * / 
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for income and excess profits taxes. On April 30, 
1921, Producing and Northwestern, without any 
consideration therefor, transferred all of theiri as¬ 
sets to Arizona. The value of the net assets so 

i 

transferred was, in each instance, sufficient to meet 
the transferor's liability for income and excess 
profits taxes (R. 80-81). j 

On December 31, 1921, Arizona, without any 
consideration therefor, transferred all of its assets 
to petitioner. The value of the net assets so trans¬ 
ferred was sufficient to meet Arizona’s liability! as 
well as the liabilities of Producing and Northwest¬ 
ern, if any, for income and profits taxes (R. 81)1 


The sixty-day letter asserting transferee liabil¬ 
ity against the petitioner for the taxes here in ques¬ 


tion was mailed to the petitioner on March 15, 
1927 (R. 59-61). j 


SUMMARY OF ARGUMENT 

1. Petitioner's contention that there should |be 
credited against the taxes here involved, some por¬ 
tion of the taxes paid on the consolidated return 
which it filed for the year 1920, is wholly without 
merit, since it has been given credit for such taxjes 
in a certificate of overassessment covering the pe¬ 
riod March 15 to December 31, 1920. The record 
is barren of any evidence tending to show that afiy 
portion of the tax was paid by Maine and its sub¬ 
sidiaries. Nor is there anything in the record to 
show how the tax might be allocated between the 
different companies. 

38108—38-2 ! 
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2. The petitioner may not, in this Court, chal¬ 
lenge the action of the Commissioner in apportion¬ 
ing the invested capital for the two and one-half 
months’ period, since the question was not pleaded 
or raised before the Board. Aside from that ques¬ 
tion, however, it is entirely clear under Section 326 
(d) of the Revenue Act of 1918, Appendix, infra, 
that his action was proper. 

3. This issue is solely one of fact. The Board 
found that Arizona’s net income for the period in 
question was $37,991.80, and since the record as 
prepared for this Court contains no statement of 
evidence, it is apparent that the finding is not 
reviewable. Moreover, the method used bv the 
Commissioner in determining the net income for 
the period was proper. Monthly inventories were 
not taken and for that reason it was impossible to 
determine the net income from the books. Accord¬ 
ing, the Commissioner allocated to the two and 
one-half months' period 2*4 twelfths of the income 
for the entire year. It would seem that this method 
more clearly reflects income than the percentage 
of sales method contended for by the petitioner. 
In any event, it has not been shown that the Com¬ 
missioner’s action was erroneous. 

4. On April 30, 1931, Producing and Northwest¬ 
ern, without any consideration therefor, trans¬ 
ferred all their assets to Arizona. On December 
31, 1921, Arizona, in turn, without any considera¬ 
tion therefor, transferred all its assets to petitioner. 
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i 

i 
i 

| 
i 

i 

I 

Thus, on December 31, 1921, petitioner had ac¬ 
quired, through a series of transfers, all the assets 
of Maine and its three subsidiaries. Being the sole 
stockholder of the three companies and haying 
chosen the manner in which they should be liqui¬ 
dated, petitioner will not now be heard to say i;hat 
it is not liable as transferee simply because there 
was an intermediate transfer of assets to Arizona. 

5. The statute of limitations against Maine and 
its subsidiaries expired March 15, 1926. The no- 

i 

tice of transferee liability was mailed to petitioner 
on March 15, 1927. Accordingly, under Section 
280 (b) (1) of the Revenue Act of 1926, Appendix, 
infra, the assessment is not barred by the statute 
of limitations. i 

ARGUMENT j 

1 I 

Petitioner is not entitled to credit a portion of the taxes 
it paid for 1920 against the taxes here in controversy 

On March 15, 1920, petitioner's predecessor, Elk 
Basin Consolidated Petroleum Company, acquired 
all the capital stock of Maine, Arizona, Producing 
and Northwestern. On May 14,1921, it filed a con¬ 
solidated income and excess profits tax return for 
the calendar year 1920, and included therein all the 
income earned by the aforesaid companies during 

the entire year. This return disclosed a total in- 
* 

I 

come and excess profits tax liability of $200,707.45, 
which sum was paid by the petitioner (R. 81). The 
Commissioner of Internal Revenue, in auditing the 
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return, determined that two consolidated returns 
should have been filed for 1920—one for the two 
and one-half months period ended March 15, when 
Maine was the parent of Arizona, Producing and 
Northwestern, and another for the period March 
15 to December 31, 1920, when petitioner’s prede¬ 
cessor was the parent of Maine, Arizona, Produc¬ 
ing and Northwestern. In determining the defi¬ 
ciencies involved here for the period January 1 to 
March 15, 1920, the Commissioner gave no credit 
for the taxes paid on the 1920 consolidated return 
filed by petitioner’s predecessor. However, he has 
issued a certificate of overassessment in favor of 
the petitioner for the period March 15 to December 
31, 1920, and in such certificate credit has been 
given for the taxes paid on the consolidated return 
in the sum of $200,707.45, but the petitioner has 
not as yet accepted the overassessment. 

Petitioner contends that some portion of the 
$200,707.45 tax paid on the 1920 consolidated re¬ 
turn is applicable to, and should be applied 
against, the tax liabilities of Arizona, Producing 
and Northwestern for the period January 1 to 
March 15, 1920, thereby reducing the deficiencies 
due from the three latter companies and the 
amount of petitioner’s transferee liability in re¬ 
spect of those deficiencies. Petitioner makes this 
contention in the face of the fact that the Commis¬ 
sioner has already issued a certificate of overas- 
sessment for the period March 15 to December 31, 
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I 


1920, and in such certificate of overassessment 

7 i 

credit has been given for the full amount of I the 
taxes paid for the year 1920. It would s6em 
therefore, that petitioner is hardly in a position 
to complain. 

Moreover, under its pleadings, petitioner may 
not now raise the question. In the petition filed 
with the Board, petitioner alleged error on Ithe 

j 

part of the Commissioner in not allowing credit 
for the taxes paid upon the consolidated return, 
but stated that if upon audit of the period March 
15 to December 31, 1920, due credit was given for 
the taxes paid, the assignment of error would be 
withdrawn. The Board has found that a certifi¬ 
cate of overassessment was issued to the petitioner 
for that period which gave credit for the sum of 

i 

$200,707.45. Therefore the assignment of error 
must be deemed to have been withdrawn. 

The situation presented here is no different fr0m 

i 

that presented in a case where a taxpayer has over¬ 
paid its tax for one year and underpaid it for an¬ 
other vear. In such a case it is well settled that 

each vear must stand bv itself and the fact that 
* %/ 

the taxes have been overpaid for one year dobs 
not affect the question of whether there is a defi¬ 
ciency for another year. What we are dealifig 
with is the tax liability of Maine and its three sub¬ 
sidiaries for the two and one-half months peridd 
ended March 15, 1920, and we are not concerned 
with the taxes paid by the petitioner upon another 
return for a different period. 
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In any event, the record does not show that 
Maine and its three subsidiaries contributed any- 
thing to the payment of the tax shown on the con¬ 
solidated return filed by the petitioner for the year 
1920. Tlie record discloses that the return showed 
a total tax of $200,707.45, which sum the Board 
found was paid by the petitioner (R. 81). But the 
record is barren of any evidence tending to show 
that any portion of that sum was furnished by 
Maine and its three subsidiaries. Furthermore, 
if we concede for the sake of argument that a por¬ 
tion of the sum was contributed bv Maine and its 

%/ 

subsidiaries, there is still no evidence to show how 
it should be allocated between the different com¬ 
panies. Since the burden of proof is on the tax¬ 
payer (Niles Bement Pond Co. v. United States, 
281 U. S. 357), ?t is apparent under any theory of 
the case that no part of the sum may be credited 
to the taxes involved here. 

II 

The Commissioner properly apportioned the invested 
capital of Maine and its subsidiaries for the period 
January 1 to March 15, 1920 

Section 326 (d) of the Revenue Act of 1918, 
Appendix, infra, provides that in the case of a cor¬ 
poration making a return for a fractional part of 
the year, its invested capital shall be the same frac¬ 
tional part of its average invested capital for the 
year. Accordingly, the Commissioner determined 
that the invested capital of Maine and its subsidi- 
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aries on January 1, 1920, was $3,192,636.27, j and 
ap]>ortioned to the period January 1 to March 15, 
1920, 2i/o twelfths thereof, or $665,132.55. The pe¬ 
titioner concedes the accuracy of these figures; but 
challenges the authority of the Commissioned to 
make any apportionment. It is our position that 
the question may not now be raised, since it was; not 
pleaded before the Board. Of. General Utilities 
Co. v. Ilelvering, 296 U. S. 200 

The petition which was filed with the Bofird 
(R. 5-10) contains six assignments of error. 
However, none of the assigned errors challenges 
the action of the Commissioner in apportioning 
the invested capital. The third assignment (R. 6) 
relates to the income for the two and one-half 
months’ period, and the facts pleaded under that 

i 

assignment (R. 7-8) indicate that the taxpayer 
was contending that the income for the period 
should be apportioned in accordance with the in¬ 
vested capital for the whole year. A reading; of 
all the assignments of error and the facts pleaded 
thereunder will show that there is not the slightest 
reference to the action of the Commissioner in Ap¬ 
portioning invested capital. That the issue \\[as 
not pleaded before the Board is further shown by 
the prayers of the petitioner (R. 9-10). Not! a 
single one of such prayers asks relief from the ap¬ 
portionment of invested capital made by the Com¬ 
missioner. It is true that one of the prayers 
mentions a reduction of invested capital, but that 
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had reference to another issue which dealt with 
the reduction of invested capital on account of in¬ 
come taxes for the period. Thus, since the issue 
was not properly before the Board, it should not 
be considered by this Court. 

Assuming for the sake of argument that the 
question!is properly before this Court, petitioner 
is still not entitled to prevail. Petitioner’s whole 
contention on this point is based upon the erroneous 
premise that the law does not authorize the Com¬ 
missioner to split a taxable year into two consoli¬ 
dated return periods. However, it is well settled 
that he may do so for the purpose of administering 
the consolidated return provisions of the various 
acts. 

In American La Dentcllc, Inc. v. Commissioner, 
1 B. T. A. 575, two corporations became affiliated 
during the taxable vear, and the Board held that 
separate returns should be filed for the period dur¬ 
ing which they were not affiliated, and that a con¬ 
solidated return should be filed for the remaining 
period. The Board said (p. 576): 

From July 1, 1919, however, Congress has 

said that the generally recognized principle 

of corporate identity was to be overriden for 

the purpose of the income and profits tax 

and that a consolidated return should be 

filed “if substantiallv all the stock of two or 

* 

more corporations is owned or controlled by 
the same interests,” which is the situation 
here. From July 1, in other words, the sepa¬ 
rate existences ceased for tax purposes just 
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as effectually as if under a State statute the 

i 

corporations had been consolidated for all 
corporate purposes. A new tax status was 
created. This composite return based as it 
is upon the calendar year as its taxable year 
must cover the part of the calendar j year 
from July 1, and the consolidated income and 
invested capital must be computed front that 
date, irrespective of the separate returns 
which have been made by the two constituent 
corporations for the period prior to consoli¬ 
dation. Thus the calendar year 1919 jcalls 
for three returns, one for the American 
Company for the first six months, one for 
the Manorial Company for the first] six 
months, and one consolidated return for the 
affiliated companies covering the last six 
months. 

I 

In Green River Distilling Co. v. Commissioner, 
16 B. T. A. 395, one of the corporations, the Copper- 
field Company, acquired all of the capital stock of 
the Distilling Company during the taxable period, 
and thereafter the two corporations were 
by the Commissioner as affiliated, and were! re¬ 
quired to file a consolidated return. It was there 
contended, as in the case at bar, that the law does 
not recognize a taxable period of less than twelve 
months, and that the deficiency asserted by the 
Commissioner was void. In sustaining the de- 
ficiency the Board said (p. 399): j 

We believe that section 240 must be read j in 
pari materia with sections 230 and 200 of the 



i 
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Act and that, in a case where two corpora¬ 
tions become affiliated within the meaning 
of section 240 during their taxable year, the 
Commissioner may require a return and 
compute the tax for the short period in the 
same manner that is permitted by section 
226, where there is a change in the account¬ 
ing period from a calendar year to a fiscal 
year or vice versa. 

The principles laid down in the two foregoing 
cases were approved by the Circuit Court of Ap¬ 
peals for the Second Circuit in American Paper 
Exports v. Bowers, 54 F. (2d) 508. The court said 
(pp. 508-509) : 

The question raised is whether there 
should be one or two returns, in case a 4 4 par¬ 
ent” corporation, organized in the course of 
a year, affiliates with a 44 subsidiary,” already 
in existence and active from the beginning 
of the year. A consolidated return is in any 
case required for so much of the year as the 
companies were affiliated. Fidelity Natioyial 
j Bank v. Com y r 9 39 F. (2d) 58 (C. C. A. 8) ; 
Lucas v. St. Louis Nat’l Baseball Club, 42 F. 
(2d) 984 (C. C. A. 8). If both affiliates are 
in existence and active before affiliation, ob- 

viouslv more than one return becomes there- 
* 

fore necessary, and so it has been held. Ap¬ 
peal of American La Dentelle, Inc., 1 B. T. 
A. 575: Appeal of Green River Distilling 
Co., 16 B. T. A. 396. At least for the period 
of its separate activity each must file a sepa¬ 
rate return. 
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i 


In Buffalo Brake Beam Co. v. United States, 19 

i 

F. Supp. 250 (C. Cls.), two corporations became 
affiliated on July 1, 1926, and on March 15, 1927, 
they filed a consolidated return which included the 
income and deductions of the two for the entire 
year, both before and after affiliation. Upon 
audit of the return, the Commissioner held that 
separate returns should have been filed for the'first 
six months and a consolidated return for tliej last 
six months. In holding that this action was proper 
the court said (pp. 253-254) : j 

Coming directly to the point at issue Sit is 
our opinion the Commissioner did not err in 
the action he took. Under his ruling plain¬ 
tiff’s correct taxable income is reflected for 
the period in which plaintiff had no rela¬ 
tions whatever with the Acme Company, 
while it received the full benefit of the net 
loss sustained by the Acme Company dur¬ 
ing the period of that company’s affiliation 
with plaintiff. * * * 


* 


The case falls within the provisions! of 
Article 634 (b), and the Commissioner’s de¬ 
termination of plaintiff’s tax liability for the 
year 1926 was in strict accord therewith. 
The two corporations were not affiliated at 
the beginning of the taxable year but became 
so on July 1, when plaintiff acquired all the 
stock of the Acme Company. The Commis¬ 
sioner’s requirement that the two companies 
file separate tax returns from the beginning 
of the vear to the date on which thev be- 

• i 
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came affiliated and that plaintiff, the parent 
corporation, file a consolidated return from 
the date of affiliation to the end of the year, 
including therein the income of the Acme 
corporation, met the literal provisions of the 
regulations. The same provisions, in sub¬ 
stance, if not literally, had been carried in 
the regulations issued under the previous 
revenue acts of 1918, 1921, and 1924. This 
long-continued departmental practice ought 
not now be set aside unless it is clearly 
wrong, which we do not think it is. It cer¬ 
tainly is not in conflict with the statute, and 
%/ 

appears to be a reasonable and correct con¬ 
struction of the statute. 

! * * * * * 

The plaintiff’s taxable income for the year 
1926 was computed by the Commissioner in 
strict accord with Article 634 (b) of Regu¬ 
lations 69. These regulations, being a rea¬ 
sonable and fair interpretation of the stat¬ 
ute, have the force and effect of law. * * * 

It is true that the regulations issued by the Com¬ 
missioner under the Revenue Act of 1918, unlike 
the later regulations, did not detail the method to 
be followed in cases where a new affiliated group 
was created during the taxable year. However, the 
regulations construing substantially the same statu¬ 
tory provision under the later revenue acts did 
<*over the situation and explicitly provided for the 
riling of a consolidated return only from the date 
the affiliated group was created. See Article 634 
of Regulations 62; Article 634 of Regulations 65; 
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Article 634 of Regulations 69; Article 733 of Regu¬ 
lations 74. Since substantially the same provision 
with respect to the filing of consolidated returns 
was reenacted in the Revenue Acts of 1924,! 1926, 
and 1928, the regulation must be deemed toj have 
received legislative approval. United States v. 
Dakota-Montana Oil Co., 288 U. S. 459; Brewster 
v. Gage, 280 U. S. 327; Walker v. United States, 
83 F. (2d) 103 (C. C. A. 8th). Moreover, the Regu¬ 
lation is “a reasonable and fair interpretation of 
the statute.” Buffalo Brake Beam Co. v. United 
States, supra, at page 254. j 

It should be borne in mind that the filing!of a 
consolidated return is a privilege in any case, jakin 
to an exemption, and in order to enjoy that privi¬ 
lege, a taxpayer must bring itself squarely within 
the four comers of the statute and regulations. 
Commissioner v. Manus Muller Co., 79 F. (2dj) 19 
(C. C. A. 2d). 

In the instant case, during the period January 
1 to March 15, the petitioner was the parent of ; one 
affiliated group, while Maine was the parent of still 
another group. In other words, for the first Rwo 
and one-half months of 1920, two separate and 
distinct consolidations or tax computing units I ex¬ 
isted. Cf. Swift <(* Co. v. United States, 38 F. (2d) 
365 (C. Cls.). Since the two groups were not cjon- 
nected in any way duing that period, it seems clear 
that the only way to determine their correct tax 
liabilities was to require two consolidated returns. 
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This the Commissioner did and we submit that his 
action was proper. Accordingly, he was required, 
under Section 326 (d), to apportion the invested 
capital to the two and one-half months period. 


Ill 


The income of the Mutual Oil Company of Arizona for 
the period January 1, to March 15, 1920, was properly 
determined to be $37,991.80 


The question presented here is solely one of fact. 
The Board found that the income of Arizona for 
the period in question was the same as that deter¬ 
mined byj the Commissioner, namely, $37,991.80. 
Since the amount of income for any given period 
is a question of fact, the only question that could 
possibly be raised here is whether the finding is 
supported by any substantial evidence. Since the 
record as prepared for this Court contains no state¬ 
ment of evidence, it is apparent that the finding is 
not reviewable. Evergreen Cemetery Ass’n v. 
Burnet, 45 F. (2d) 667 (App. D. C.); Tricon v. 
Helvering, 68 F. (2d) 280 (C. C. A. 9th); Heinz v. 
Commissioner, 70 F. (2d) 461, 463 (C. C. A. 5th) ; 
Commissioner v. Continental Screen Co., 58 F. (2d) 


625 (C. C. A. 6th). It is true that the record does 
contain an exhibit (R. 37-48) which shows the net 
income of Arizona as computed by the petitioner 
on a percentage of sales basis. However, there was 
other evidence adduced before the Board with re¬ 
spect to this issue, which is not contained in the 
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record. Under these circumstances, there is noth¬ 
ing here to review. j 

In Tricon v. Helvering, supra, the coi^rt, in 
speaking of the necessity for a statement of the 
evidence in cases where the Board’s findings of fact 

i 

are challenged as not being supported by any sub- 

i 

stantial evidence, said (p. 283) : i 

i 

i 

Furthermore, it is fundamental that, where 
an appellate court is called upon to review 
the finding of a jury or trial court because 
its conclusion of fact is opposed to the evi¬ 
dence, all the evidence adduced before the 
trial court must be presented to the review¬ 
ing court, and, in the absence of a proper 
showing that all the evidence is thus! pre¬ 
sented, it will be assumed that other evi- 
deuce not so presented was adduced before 
the trial court and justified and required 
the conclusion of the trial court. Here 
there is no statement in the findings of fact 
that the evidentiary facts therein stated 
were the only facts adduced before the 
board, and, if there were, it is doubtful if 
such a statement could be considered. The 
findings of probative facts cannot be sub¬ 
stituted for a statement of the evidence. 

| 

See also Commissioner v. Crescent Leather Co., 
40 F. (2d) 833 (C. C. A. 1st), where the court said 
(pp. 834-835): ! 

i 

The petition for review does not include 
a transcript of the evidence submitted, to 
the Board of Tax Appeals. This being so, 
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the questions which the Commissioner seeks 
to raise by his assignments of error num¬ 
bered 2, 3, 4, 5, and 6 are not before us, for 
we are in no position to say whether there 
was or was not evidence to support the facts 
found. This court, on a petition for review 
of a decision of the Board of Tax Appeals, 
considers only questions of law; and the 
questions of law which the Commissioner 
seeks to raise by the above-named assign¬ 
ments depend wholly upon whether there 
was any evidence before the Board from 
which the findings complained of could have 
been made. 

Aside from the above question, however, it is en¬ 
tirely clear that the Board had no other alterna¬ 
tive than to approve the amount of the income de¬ 
termined by the Commissioner. Arizona had a net 
income of $187,905.41 for the entire year 1920, and 
the Commissioner apportioned to the period Jan¬ 
uary 1 to March 15, 1920, 2*4 twelfths thereof, or 
$37,991.80. Petitioner contends that the income 
should be arrived at bv determining the ratio of 
gross profit to sales for the entire year and apply¬ 
ing such ratio to the period January 1 to March 
15, 1920, as to all departments except the Clianute 
Refinery. Under this computation the petitioner 
arrives at a net loss for the period of $39,010.31. 
But there was no showing that the gross profit 
ratio remained the same throughout the vear. Anv 
number of factors might have been present, any 
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See also Rouss v. Bowers, 30 F. (2d) 628 (C. C. A. 
2d). 

It would seem that the Commissioner's method 
of determining the income was more conducive to 
a clear reflection of income than that contended for 
by the petitioner. In any event, it has not been 
shown that the Commissioner’s action was errone¬ 
ous. The action of the Board should therefore be 
sustained. 

IV 

Petitioner is liable under Section 280 of the Revenue 
Act of 1926 for the taxes due from Maine and its sub¬ 
sidiaries for the period in question 

Throughout the period in question Maine owned 
all the capital stock of Arizona, Producing and 
Northwestern. On March 15, 1920, the petitioner 
acquired all the capital stock of Maine and on that 
date Maine transferred all its assets to petitioner 
in exchange for 600,000 shares of petitioner’s capi¬ 
tal stock. Thus, on March 15, 1920, petitioner be¬ 
came the owner of all the capital stock of Maine, 
Arizona, Producing and Northwestern. On April 
30, 1921, Producing and Northwestern, without 
any consideration therefor, transferred all of their 
assets to Arizona. On December 31,1921, Arizona, 
in turn, without any consideration therefor, trans¬ 
ferred all its assets to petitioner. Thus, on Decem¬ 
ber 31, 1921, petitioner had acquired, through a 
series of transfers, all the assets of Maine and its 
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three subsidiaries. The value of the assdts so 
transferred was, in each instance, sufficient to meet 

i 

the transferor’s liability for income and profits 
taxes (R. 80-81). j 

Petitioner concedes that it is the transferee of 

i 

Arizona, but denies that it is the transferee of 

I 

Producing: and Northwestern on the theory that 

O * j 

their assets were not transferred directly to it. 

* I 

Howeyer, the action of the two companies in so 
transferring their assets must be attributed tb the 
petitioner, since it was the sole stockholder of all 
three companies. That this is true is further 
shown by the fact that later in the same year Ari- 
zona transferred all its assets to the petitioner. 
Thus, on December 31, 1921, all the assets there¬ 
tofore owned by Maine, Arizona, Producing gnd 

i 

Northwestern were in the possession of the peti¬ 
tioner, and the companies were without assets to 
pay creditors. It seems clear in such a case that 
all the elements of transferee liability have been 
established. 

The petitioner, being the owner of all the stock 
of the four companies, was in a position wdierb it 
could cause the transfer of their assets as it pleased. 
It chose to liquidate the companies by transferring 
the assets, first to Arizona and then to itself, ajnd 
it should not now be heard to say that it is pot 
liable for their taxes, simply because there was Ian 
intermediate transfer of assets to Arizona. 
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V 

The taxes are not barred by the statute of limitations 

Section 280 (b) (1) of the Revenue Act of 1926, 
Appendix, infra, provides that the period of limita¬ 
tion for assessment against a transferee shall be one 
year after the expiration of the period of limitation 
for assessment against the taxpayer. The statute 
of limitations against Maine and its subsidiaries ex¬ 
pired March 15, 1926, and the notice of transferee 
liability was mailed to the petitioner on March 15, 
1927 (R. 71), which date is within the one year 
period. Accordingly, the assessment is not barred 

bv the statute of limitations. 

* 

CONCLUSION 

It follows that the decision of the Board of Tax 
Appeals should be affirmed. 

Respectfully submitted. 

James W. Morris, 

1 Assistant Attorney General. 

Sew’all Key, 

Ellis N. Slack, 

Special Assistants to the Attorney General . 
January 1938. 


APPENDIX j 

i 

Revenue Act of 1918, c. 18, 40 Stat. 1057: i 

Sec. 240. (a) That corporations which 
are affiliated within the meaning of this! sec¬ 
tion shall, under regulations to be prescribed 
by the Commissioner with the approval of 
the Secretary, make a consolidated return 
of net income and invested capital for; the 
purposes of this title and Title III, and 
the taxes thereunder shall be competed 
and determined upon the basis of such 
return * * *. i 

(b) For the purpose of this section two 
or more domestic corporations shall be 
deemed to be affiliated (1) if one corpora¬ 
tion owns directly or controls through 
closely affiliated interests or bv a nominee or 
nominees substantially all the stock of the 
other or others or (2) if substantially; all 
the stork of two or more corporations! is 

owned or controlled by the same interests. 
* * *’ * * 

i 

Sec. 326. * * * I 

(d) The invested capital for any period 
shall be the average invested capital for 
such period but in the case of a corporation 
making a return for a fractional part of a 
year it shall (except for the purpose of par¬ 
agraph (2) of subdivision (a) of sectibn 
311) be the same fractional part of such 
average invested capital. j 

The average invested capital for the pre¬ 
war period shall be determined by dividing 
the number of years within that period dur¬ 
ing the whole of which the corporation was 
in existence into the sum of the average in¬ 
vested capital for such years. 

( 27 ) 
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Revenue Act of 1926, c. 27, 44 Stat 9: 

CLAIMS AGAINST TRANSFERRED ASSETS 

Sec. 280. (a) The amounts of the follow¬ 
ing liabilities shall, except as hereinafter in 
this section provided, be assessed, collected, 
and paid in the same manner and subject to 
the same provisions and limitations as in the 
case of a deficiency in a tax imposed by this 
title (including the provisions in case of de¬ 
linquency in payment after notice and de¬ 
mand, the provisions authorizing distraint 
and proceedings in court for collection, and 
the provisions prohibiting claims and suits 
for refunds): 

(1) The liability, at law or in equity, of a 
transferee of property of a taxpayer, in re¬ 
spect of the tax (including interest, addi¬ 
tional amounts, and additions to the tax pro¬ 
vided by law) imposed upon the taxpayer by 
this title or by any prior income, excess- 
profits, or war-profits tax Act. 

(2) The liabilitv of a fiduciarv under sec- 

• • 

tion 346; of the Revised Statutes in respect 
of the payment of any such tax from the 
estate of the taxpayer. Any such liability 
may be either as to the amount of tax shown 
on the return or as to any deficiency in tax. 

(b) The period of limitation for assess¬ 
ment of any such liability of a transferee or 
fiduciary shall be as follows: 

(!) Within one year after the expiration 
of the period of limitation for assessment 
against the taxpayer; or 

(2) If the period of limitation for assess¬ 
ment against the taxpayer expired before the 
enactment of this Act but assessment against 
the taxpayer was made within such period, 
then within six years after the making of 
such assessment against the taxpayer, but in 
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no case later than one year after the enact¬ 
ment of this Act. 

(3) If a court proceeding against the tax¬ 
payer for the collection of the tax has been 
begun within either of the above periods, 
then within one year after return of execu¬ 
tion in such proceeding. 

(c) For the purposes of this section, if the 
taxpayer is deceased, or in case of a corpo¬ 
ration, has terminated its existence, the pe¬ 
riod of limitation for assessment against the 
taxpayer shall be the period that would be in 
effect had the death or termination of ex¬ 
istence not occurred. 

(d) The running of the period of limita¬ 

tion upon the assessment of the liability of a 
transferee or fiduciary shall, after the mail¬ 
ing of the notice under subdivision (a) iof 
section 274 to the transferee or fiduciary, be 
suspended for the period during which the 
Commissioner is prohibited from making 
the assessment in respect of the liability pf 
the transferee or fiduciary, and for 60 days 
thereafter. j 

(e) This section shall not apply to aiiy 

suit or other proceeding for the enforcement 
of the liability of a transferee or fiduciary 
pending at the time of the enactment of this 
Act. j 

(f) As used in this section, the term 

“transferee” includes heir, legatee, devisee, 
and distributee. i 

i 

Treasury Regulations 45, promulgated under the 
Revenue Act of 1918: j 

Art. 634. Change in ownership during 
taxable year .—When one corporation owns 
or controls substantially all the stock of an+ 
other corporation at the beginning of any 
taxable year, but during the taxable veai; 


i 


i 

i 
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sells or parts with the control of all or a 
majority of such stock to outside interests 
not affiliated with it, or when one corpora¬ 
tion during any taxable year acquires the 
ownership or control of substantially all the 
capital stock of another corporation with 
which it was not previously affiliated, a full 
disclosure of the circumstances of such 
changes in ownership shall be submitted to 
the Commissioner. In accordance with the 
peculiar circumstances in each case the 
Commissioner may require separate or con¬ 
solidated returns to be filed, to the end that 
the tax may be equitably assessed. 

Art. 855. Invested capital for full year 
or less. —In the case of a corporation mak¬ 
ing a return for a full year of 12 months, 
its invested capital for the year is the aver¬ 
age invested capital for the year. In the 
case of a corporation making a return for a 
fractional part of a year, its invested capi¬ 
tal for such period is the same fractional 
part of the average invested capital for such 
period, except that for the purpose of sec¬ 
tion 311 (a) (2) of the statute it is the full 
average invested capital for the period. In 
computing the tax under a return for a 
fractional part of a period the same pur¬ 
pose mav sometimes be more readilv effected 
by using the full average invested capital 
and taking a fractional part of the result, 
as in schedule III of form 1120, used for 
1918. In schedule IV of the same form, 
however, the fractional part of the full aver¬ 
age invested capital for the period should 
be used. See articles 720 and 853. 

Art. 856. Illustration of invested capital 
for fractional part of year. —A corporation 
was organized Julv 1, 1918, and makes a re- 
turn for the six months ending December 
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i 

31, 1918. The invested capital consists of 
$100,000 paid in on July 1 and $100,000 paid 
in on October 1. The average invested capi¬ 
tal for such period would be $100,000 plus 
92/184 (not 92/365) of $100,000, or $50,000, 
a total of $150,000. The invested capital for 
the period for the purpose of the tax would, 
however, be 6/12 of $150,000, or $75,0OO. 
But see section 311 (a) (2) of the statute. 

Treasury Regulations 62, promulgated under jthe 
Revenue Act of 1921: 

i. 

Art. 634. Change in ownership during 
taxable gear. — (a) Where corporations are 
affiliated at the beginning of a taxable year 
but due to a change in stock ownership; or 
control during the year the affiliated status is 
terminated, or ( b ) where corporations are 
not affiliated at the beginning of the taxable 
year but through change of stock ownership 
or control during the year become affiliated, 
a full disclosure of the circumstances of such 
changes of stock ownership shall be submit¬ 
ted to the Commissioner. Ordinarily in sujch 
cases the parent or principal company, under 
the conditions described in (a) above, should 
exclude from its return the income and pi- 
vested capital of such subsidiary or subordi¬ 
nate company from the date of the change of 
stock ownership, and under the conditions 
described in ( b ) above, should include in its 
return the income and invested capital of 
such subsidiary or subordinate company 
from the date of the change of stock owner¬ 
ship. In either case the subsidiary or subor¬ 
dinate corporation whose status is changed 
during the taxable year should make a sepa¬ 
rate return for that part of the taxable year 
during which it was outside of the affiliated 
group. 


i 

i 

I 
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i Where, in accordance with the procedure 
set forth above, a return is made by a corpo¬ 
ration for a period less than a year, the tax 
shall be computed in accordance with sec¬ 
tions 226 and 239 and the articles there¬ 
under. In any case in which the change of 
consolidated status is for a period so short 
as to be negligible, a consolidated return or 
separate returns for the entire period, as the 
case may be, may be filed; in such cases, how¬ 
ever, there should accompany the return a 
complete statement setting forth the changes 
in the affiliated status occurring during the 
taxable year. 
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UNITED STATES COURT OF APPEALS 

For the District of Columbia. 


Iso. 6918 


Continental Oil Company, 

Petitioner, 


Guy T. Helvering, Commissioner of 
Internal Revenue, 

Respondent. 



On Petition for Review of the Decision of the 
United States Board of Tax Appeals 


PETITIONER’S REPLY BRIEF 


We will discuss respondent's arguments in the order in 
which thev are stated in his brief. j 


i 

Petitioner is entitled to credit for its payment of 
$ 200 , 707 . 45 . 

I 

We have urged that the petitioner is entitled to crbdit 
for the payment of $200,707.45 made by it in satisfaction 
of its own liability and that of the companies involved 
in this proceeding, and that in view of the fact that it 
affirmatively appears that such credit was not givei* in 

j 

i 

i 

i 

i 

I 
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computing the deficiency claimed to be due, the respond¬ 
ent has failed to show that there is any deficiency in tax. 

Respondent offers three reasons to justify the procedure 
• indulged in by the Commissioner, none of which, we 
contend, sustains his determination or that of the Board. 

He urges that as a certificate of over-assessment for 
the period March 15th to December 31, 1920 has been 
issued (and rejected by the petitioner), the petitioner “is 
hardly in a position to complain”. Moreover, as part of 
the same argument, it is urged that in the petition filed 
with the Board, the petitioner alleged error in the re¬ 
spondent's failure to give credit for the payment of 
$200,707.45, but that it was stated that if, upon audit, 
“due credit” shall hereafter be given for the taxes paid, 
this assignment would be withdrawn. It is concluded 
from this that as a certificate of over-assessment has 
been issued, “the assignment of error must be deemed to 
have been withdrawn.” 

The argument, of course, is not entitled to serious con¬ 
sideration, for it entirely overlooks the conceded fact 
that ever since the issuance of the certificate of over- 
assessment, the petitioner has disputed its correctness and 
that, at the present time, the claim for refund “has not 
been finally determined'" (R. 50, 88). It is obvious that 
if the claim had been finally and acceptably determined, 
the issue would not have l>een presented by stipulation to 
the Board for determination and would not now be be¬ 
fore this Court. 

It is next urged that the situation presented here is 
no different from that presented in the case where a tax¬ 
payer has overpaid its tax for one year and underpaid it 
for another year. It is stated that we are dealing with a 
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tax liability of Maine and its three subsidiaries i'or the 
first two and one-half month period and that “we hre not 
concerned with the taxes paid by the petitioner upon an¬ 
other return for a different period” (italics ours)| The 
complete answer to this argument lies in the fact that 
the taxes paid by petitioner were not for a different 
period but were in full for the liability not only or peti¬ 
tioner, but of Maine and its subsidiaries for the calendar 

' % i 

year 1920, including, of course, the two and one-half 
months here in question. The analogy presented is, there¬ 
fore, inapplicable and adds nothing to respondent's I argu¬ 
ment. The fact of the matter is that the petitioned paid 
taxes for the entire calendar year in its own behalf and 
in behalf of Maine and its subsidiaries, and in any pro¬ 
ceeding directed to the collection from this petitioner of 
an additional liability of Maine and its subsidiaries for 
any part of that period, due credit for the payment must 
be given. For this proposition we have cited th0 au¬ 
thorities in our principal brief and reiteration o}- re- 

i • 

citation is not necessary. | 

It is finally contended that the record does not show 
that Maine and its subsidiaries contributed anything to 
the payment of the tax and that even if it l>e conceded 
that a portion of the tax payment was contributed by 
Maine and its subsidiaries, “there is still no evidence to 
show how it should be allocated between the different 
companies”. The error inherent in this argument |has 
been demonstrated in our principal brief. It is sufficient 
for our present purpose to draw the Court's attention to 
the fact that allocation of the payment of $200,707.44 to 
the respective liabilities of Maine and its subsidiaries and 
the petitioner is a matter of mechanics only, the income 
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|i 

and invested capital of each of the affiliated companies 

flor ** 

for the period reported having been fully stated on the 
return and the schedules annexed. As a matter of fact, 

7 tr 1 N 

the Commissioner is required by the Statute (Section 240 
of the Revenue Act of 1018} to apportion the total tax 
to the various units in the consolidation upon the basis 
of the respective income of each, and unless otherwise 
agreed, to assess the units upon that basis. Having 
chosen to reject the return of the petitioner as a basis 
for his complete audit, and having segregated the income 
of Maine and its subsidiaries from that of the parent 
company for the two and one-half months, it must follow 
Jthat he was bound at the same time to apply the propor¬ 
tionate part of the payment to the discharge of the obli¬ 
gations of the subsidiaries in question for the two and 
one-half month period. There is no question of burden 
of proof involved here. The Commissioner failed to do 
ickat the Statute required him- to do, from which it fol¬ 
lows that his determination that there was a deficiency 
in tax was clearly wrong. 

Taken as a whole, the argument of the respondent and 
the decision of the Board overlook two factors which 
compel the conclusion for which we contend. ^ 

In the first place, the payment of over $200,000 was 
made not only in behalf of the petitioner, but also in 
behalf of its subsidiaries to the extent of their respective 
liabilities, and in any redetermination of the liability of 
any of those companies for the reported period or any 
part of it, credit must be given for the payment made in 

k 

behalf of such company. 

Washburn Wire Co., 20 B. T. A. 1140, reversed 
on other grounds, 07 Fed. 2nd 058: 

Folger <& Co., 27 B. T. A. 1 . 




ifiOR KILLS ▼. COiMISSIOKER, 17 BTA 257 

JAI RAILWAY CO., LTD. v. COMMISSIONER, 12 BTA 687 

’TSBURGH & WEST VIRGINIA RAILWAY CO. v. COMSGSSIO] 

20 BTA 843 


IKERS TRUST COMPANY et el. y. FLORIDA EAST COAST 
( fjd&V C0». tCs. Circuit Court of Appeals. 5th 
•cult. No. 8387, October 18, 1927; unofficially 
>orted in paragraph 1647 of Prentice-Hall 1337 Eed. 
: Service. 
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Furthermore, it is the petitioner which is souglit to be 

i 

charged in these proceedings, and it is the petitioner 
which made the payment of over $200,000 in what it be¬ 
lieved to be in satisfaction of the liability here asserted. 
Before any additional tax may be collected from the 
petitioner, it is obvious that it must be given the benefit 
of the payment which it made. 


The invested capital of Maine and its subsidiaries 
should not have been apportioned to the period Jan¬ 
uary 1st to March 15th, 1920. 

I 

The question is whether the Board erred in approving 
the action of the Commissioner in splitting the calendar 
year 1920 of Mutual Oil Company of Maine and its sub¬ 
sidiaries into two periods and in apportioning invested 
capital to the first two and one-half months of that year. 

The respondent seems to believe that the taxpayers here 
involved sought the “privilege” of filing a consolidated 
return and that the burden rests upon them to make 
themselves eligible for what was “akin to an exemption”. 
The fact is, of course, that none of the companies sought 
or received a privilege, for the Revenue Act of 191$, un¬ 
like some of the later Acts, required, and not mjerelv 
permitted, the filing of a consolidated return by affiliated 
companies; and the return in question, reflecting tlije in¬ 
come and invested capital of every one of the companies, 
was deemed, and rightly, we contend, to have been in 
literal compliance with the terms of the statute. 

In our principal brief we urged that there was no 

i 

authoritv in law for the notion, approved by the Board, 
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that two consolidated returns might be required for the 
single calendar year. 

But if we assume that the single consolidated return 
which wasi filed for all of the companies for the full 
calendar year was improper, the question is: Which of 
the companies teas required to report its own income sep¬ 
arately for the period January 1 to March lot The re¬ 
spondent's brief sheds no light upon this subject for it 
is premised upon an entirely erroneous conception of the 
state of the record. 

The sum and substance of the respondent's entire argu¬ 
ment is, that as the petitioner was the parent of one 
affiliated group and Maine the parent of still another 
group during the period January 1 to March 15, two sep¬ 
arate and distinct consolidations or tax-computing units 
existed, and since those two groups were not connected 
in any way during that period, their correct tax liabilities 
could be determined only by requiring two consolidated 
returns. This, the respondent says, was done, and he 
argues that such action was proper (pp. 19, 20). 

It will thus be seen that the basis of the respondent’s 
argument is the existence of two separate and independ¬ 
ent affiliations during the first two and one-half month 
period. There is nothing in the record, however, to 
justify the statement that the petitioner was the ‘‘parent 
of one affiliated group” during that period and, as a 
matter of fact, the record shows that, on the contrary, it 
was not a member of any consolidation (Consolidated 
Return, R. 21-48). What the record does show, is that 
Mutual Oil Company of Maine and its subsidiaries. 
Mutual Oil Company of Arizona, Mutual Refining and 
Producing Company and Northwestern Oil Refining Com- 
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pany, were affiliated on January 1, 1920 and continued so 
throughout the entire year, actively engaging in Conduct¬ 
ing their operations and ming their invested capital for 
the production of income (R. 52, 81). It was the peti¬ 
tioner tliat entered this existing affiliation on March 15, 
1920 by the purchase of the stock of Mutual Oil Com¬ 
pany of Maine and its subsidiaries, and the record makes 
clear that, at the time, it had no affiliation whatsoever. 

7 • 

! 

As we will proceed to demonstrate, the introduction of 

i 

this casually assumed but non-existent fact concerning 
the prior affiliation of the petitioner, is deeply significant; 
for it must be taken to evidence the respondent's under¬ 
standing that if the petitioner was unaffiliated during 
the first two and one-half month period, as the Record 
shows it was, then, under his own regulations arid the 
decisions of the Court of Claims and the Circuit Coiirt of 
Appeals construing them, it was this petitioner, and not 
Mutual Oil Company of Maine and its subsidiaries, which 
was required to break its calendar year and to file a 
short-period return. The dilemma in which the respond¬ 
ent finds himself, however, is that he reversed this jproc- 
ess; and if he was without authority to split the calendar 
vear of Maine and its subsidiaries then there is no addi- 
tional liability on the part of Maine and its subsidiaries 

and, hence, on the part of petitioner as their alleged 

i 

transferee. 1 

j 

In Swift & Co . v. U . S ., 38 Fed. 2d 3G5, the first de¬ 
cision to clarify the subject, it was the Commissioner's 
contention that the separation of a company from, or its 
addition to. an existing consolidation ended the exist¬ 
ence of the consolidation for the purpose of tax computa¬ 
tion and that upon each change a new tax group !was 

i 

thereby created. j 
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The Court of Claims refused to adopt this theory and 
commented that for more than ten years the Bureau of 
Internal Revenue, both by regulation and application of 
the law, had held that a change in an affiliated group did 
not end the existence of that affiliated group for tax- 
computing purposes, and that such change did not create 
a new or separate group. It quoted from the regulations 
under the Revenue Acts of 1918, 1921, 1924 and 1920, 
that where two or more corporations are affiliated at the 
beginning of the taxable year and an additional corpora¬ 
tion beconies affiliated, the parent should file a consoli¬ 
dated return and include the income of such corporation 
from the date of change of stock ownership, and that the 
subsidiary corporation whose status was changed should 
make a separate return for that part of the taxable year 
during which it was outside of the affiliated group. 

The Court definitely and flatly stated that a proper 
construction of Section 240 of the Revenue Act of 1918 
leads to the conclusion that if there is an affiliated group 
that continues throughout the year, the separation from 
the group of one of its members during the year, or the 
addition to the group of a new member during the year, 
does not end the taxable year of the consolidated group 
for the purpose of the determination of the consolidated 
net income and invested capital for the computation of 
income and profits taxes, and that a consolidated return 
for the full year should be filed by the consolidated group, 
including the income and invested capital of the corpora¬ 
tion which became separated from, or was added to, the 
group during the year, to the date of the separation or 

addition, as the case may be. 

«/ 


i 


In the Swift case the new member of the affiliation was 
a subsidiary. But in Sweets Company of America v. 
Commissioner , 40 Fed. 2d 430, the situation was reversed, 
for there the corporation becoming a member of tihe con¬ 
solidation in the middle of the year was a parent and 
not a subsidiary. Despite this fact, the Court of Appeals 
held that the tax should be computed upon a consolidated 
return for the entire period (prior to merger) and that 

i 

it made no difference whether the additional member 
which joined the group for part of the period jwas a 
parent or a subsidiary company. 

In American Paper Exports, Inc., et al. v. Bowers, 54 
Fed. 2d 508, the same Court of Appeals held thkt the 

i 

fact that a corporation joined an affiliated group as a 
parent during the taxable year did not necessitate sep- 

i 

arate consolidated returns. It commented upon the 
regulations under the 1021 Act which required the parent 
to file the return, and held that this “was mere matter 


of form which might be fixed at will” and that “if legal 
patterns are demanded, we may say that the ‘pfirent’ 
might be authorized and compelled to act as agent of the 
‘subsidiary’ ”. j 

These cases construing the regulations make it 'clear 
that where an affiliation exists at the beginning of the 
year, the mere fact that a new company enters the affilia- 
tion during the year does not necessitate the filing of two 
consolidated returns. In such an event, it is held that a 
single consolidated return should be filed for the entire 

i 

vear and that there should be included therein the in- 
come of the new member for the period during which it 
was affiliated, the new member being required to file an 


i 
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individual return for itself for the unaffiliated period. 

This was decided by the Swift case, and the Sweets and 
the Bowers cases make it clear that the situation is the 
same whether the new member be a parent or a sub¬ 
sidiary. 

In the instant case, Mutual Oil Company of Maine and 
its subsidiaries were aililiated on January 1, 1920 and 
remained affiliated throughout the entire year. Peti¬ 
tioner, as the record shows, was unaffiliated with any 
other company for the first two and one-half month 
period, but on March 15, 1920, by the purchase of the 
capital stock of Maine and its subsidiaries, became the 
parent in that existing affiliation. It, the petitioner, was 
the new member, and under the regulations and the cases 
cited, a single consolidated return was required reporting j 

the income of Maine and its subsidiaries for the full gear . 

and the income of petitioner for the last nine and one- 
half months. That was not done, but, instead, the peti¬ 
tioner's income for the full year was reported. If that 
was error, then it lay only in the fact that petitioner's 
income for the first two and one-half months should 
have been reported separately, and if that procedure 
had been required by the Commissioner, it would have 
been in compliance with the regulations and with the 
decisions of the Court of Claims and the Circuit Court 
of Appeals. As we have said before, however, the Com¬ 
missioner has reversed this process and has required 
a separate return of income and invested capital for 
the first two and one-half months, not of the petitioner, 
but of Maine and its subsidiaries, and in so doing he has 
violated not only sound tax concepts, but his own regula- 

I 

tions which have found support in the courts. It was 

! 



11 


only as a result of this complete misconception ajnd mis¬ 
application of the law and the regulations that a defi¬ 
ciency against Maine and its subsidiaries was Asserted 
and determined by the Board and, as that was jvithout 
warrant and justification, there can be no liability! on the 
part of this petitioner as alleged transferee of Maine and 
its subsidiaries. i 

i 

Respondent contends that his action in apportioning 

i 

invested capital of the companies may not be reviewed 
by this Court because ‘fit was not pleaded before the 
Board.” This is obviously based upon unfamiliaritjy with 
the history of these proceedings. It is true thg,t the 
original petition failed to assert the improper apportion¬ 
ment of invested capital, but the transcript of the pro¬ 
ceedings at the first hearing before the Board showfc that 
a notice of intention to amend was served some time 
before the hearing and that at the opening of the hearing 
the amendment was allowed. 

The relevant facts concerning this apportionment ap¬ 
pear in the stipulation of the parties wherein it is ex¬ 
pressly stated that “the accuracy of the figures is con¬ 
ceded, the propriety of the apportionment of invested 
capital being in controversy” (R. 52) ; the question was 
stated as one of the errors urged in each of the Board’s 
decisions (R. 49, 80), was squarely considered on the 
merits and decided in the second decision (R. 83, 84), 
was urged as error in the motion for review by the entire 
Board (R. 90), and, of course, is assigned in the petition 
for review to this Court (R. 97). | 

I 

Because of this, we did not deem it necessary to in¬ 
clude in the record the formal amendment to the peti¬ 
tion. As a matter of fact, even if the amendment had 
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not been sought and granted, the respondent would have 
waived his right to object to a review of the question by 
his complete acquiescence in its consideration by the 
Board. Helvering v. Gowran, 302 U. S. 238. However, 
to avoid any ground for argument, we moved for diminu¬ 
tion of the record so as to include therein the order 
granting the amendment. There is, therefore, not the 
slightest doubt that the error is before this Court for 
review. 

We contend that inasmuch as the alleged deficiency 
arises entirely out of the error above discussed, this 
Court should reverse the order of the Board and direct 
that an order of no deficiency be entered. 

Ill 

Arizona had no net income but sustained a loss for 
the period under review. 

In our principal brief we have shown that the Board, 
by an erroneous application of the law to the undisputed 
facts, approved the respondent's determination that Ari¬ 
zona, during the period under review, had a net income 
of $37,991.S0 and not a loss of $39,010.31. In what ap¬ 
pears to be a desperate effort to avoid a decision of this 
question on the merits, the respondent contends that as 
a statement of evidence has not been prepared, the deci¬ 
sion is not reviewable. Cases are cited and quoted from 
to support this argument, but even a casual reading dis¬ 
closes that they have no application, for the rule is 
either expressed or implicit in every decision on the sub¬ 
ject that an appellate court may review the action of the 
Board in applying the law to the “primary, evidential*}' 
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or circumstantial” facts found.* Recognizing this, re¬ 
spondent makes the remarkable statement that although 
the record contains the exhibit which shows the net in¬ 
come of Arizona as computed on a percentage of sales 
basis, there was, nevertheless, “other evidence adduced 
before the Board with respect to this issue, which is not 
contained in the record” and that, under the circum¬ 
stances, there is nothing for this Court to review. As 
we have explained in our principal brief, the record shows 
that the parties stipulated and that the Board found, in 
accordance with such stipulation, the primary facts con¬ 
sisting of the income for the year, the stock in trade 
purchased and inventory as of January 1 and December 
31, 1920, the sales, itemized, for the first quarter and 
for the entire, year, the operating expenses for the first 
quarter and depreciation for the entire year (R. 37-48). 
In addition, the Board found (and no exception has 
been taken at any time by the respondent to that find¬ 
ing) that “comparison with the two succeeding yeajrs in 
which physical inventories were actually kept from 
month to month showed the same percentage” of ^ross 
profit to gross sales as that which was applied to actual 
sales of Arizona for the period under review in ord^r to 

i 

determine the results of its operations for that period 
(R, 58). I 

It is beyond dispute that every fact concerning the 
income of Arizona has been specifically and definitely 
found by the Board upon the basis either of the stipula¬ 
tion of the parties or of uncontroverted evidence. The 

opinion of the Board and its order denying review by 
— 

*Helvering v. Rankin, 295 U. S. 123; Helvering v. Tex-Penn Co., 300 
U. S. 481; Bogardus v. Comnt., 302 U. S. 34. 


i 

i 

i 
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the entire Board, show beyond peradventure of doubt that 
every one of the facts found was considered in arriving 
at the conclusion of law, the propriety of which we are 
attacking. The statement, therefore, that there is nothing 
for this Couit to review is wholly untenable. 

We have argued the question on the merits in our 
principal brief and, except with reference to one state¬ 
ment of the respondent, further discussion is unnecessary. 
He argues that in applying the percentage of gross profits 
to gross sales for the entire year to actual sales for the 
first two and one-half month period, the petitioner failed 
to prove the propriety of the result arrived at because 
“there was no showing that the gross profit ratio re¬ 
mained the same throughout the year”. In this the re¬ 
spondent errs, for the Board found, and the respondent 
does not dispute, that in the two succeeding years in 
which physical inventories were actually kept from month 
to month, the same percentages of profit were found to 
exist (R. 58). 

The propriety of petitioner's computation of Arizona’s 
loss was established, therefore, not upon evidence not 
contained in the record, as suggested by the respondent, 
or even upon disputed testimony, but upon facts found 
by the Board and acquiesced in by the respondent him¬ 
self. The Board fell into error in overlooking the logic 
of the situation and in failing to apply its own previous 
decisions to which we have referred in our principal 
brief. 

We also, in our principal brief, called the Court’s at¬ 
tention to the fact that although the Commissioner de¬ 
termined Arizona’s income for the first two and one-half 
months by apportioning to that period two and one-half 
twelfths of its income for the entire year, nevertheless, 
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i 

i 

i 

i 

in determining invested capital for the purpose Of com¬ 
puting excess profits taxes, he apportioned to the period 
in question two and one-half twelfths of Arizona’s in¬ 
vested capital, amounting to about three million dollars, 
as it stood on January 1, 1920, although its capital was 
increased on March 15, 1920, according to respondent's 
own figures, to not quite eight million dollars (Ij&. 52). 
The inequity and lack of balance inherent in such a ratio 
is apparent, for the earnings for the entire yeai*, two 
and one-half twelfths of which were apportioned to the 
period under review, were directly attributable to the 
increased capital existing for the latter nine and one- 
half months and for which no credit has been given. 
Although we stated in our principal brief that a common 
factor between numerator and denominator is laicking 
and that a distorted equation results, respondent does not 
even attempt to justify this procedure. 

We believe that as a matter of law the Board should 
have applied the percentage of profits criterion in order 
to determine Arizona's income or loss for the first two 
and one-half months and, if we are right in this^ the 
record establishes that Arizona suffered a loss of over 

i 

§39,000 for that period (R. 38). In any event the appor¬ 
tionment of Arizona's income for the entire year to the 
period under review and the supposedly complementary 
apportionment of invested capital, not as it existed 
throughout the entire year, but only in the amount pre¬ 
vailing on January 1, 1920, is in inherent conflict with 
the plain design of the statute and the result arrived at is 
obviously erroneous. Whichever the view taken, I the 
amount of deficiency as found by the Board is incorrect 
and this alone requires a reversal of its determination 

i 

and order. 

I 

i 

i 

| 

I 

i 

i 

I 
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IV 

Petitioner is not a transferee of the assets of Mutual 
Refining & Producing Company and Northwestern Oil 
Refining Company. 

The respondent urged before the Board that the stipu¬ 
lation of facts in the case was tantamount to an agree¬ 
ment that Arizona transferred to the petitioner the iden¬ 
tical assets which the other two companies, eight months 
previously,! had transferred to it and, accordingly, that a 
transferee liability on the part of petitioner existed not 
only for the liability, if any, of Arizona, but for that of 
the other two companies. 

The Board had difficulty in following this argument, 
but in order to sustain the transferee liability asserted 
against the petitioner, evolved the novel theory that the 
petitioner should be charged with the constructive receipt 
of the assets transferred in the first instance to Arizona, 
and that consequently the petitioner might be charged 
with the liability attaching to that constructive transfer. 

The respondent attempts to justify this position by urg¬ 
ing that the action of the two companies in transferring 
their assets to Arizona must be attributed to the petitioner 
since it was the sole stockholder of all three companies. 
2so reason has been shown, however, why the corporate 
entity of Maine and of its three subsidiaries should be 
disturbed, and under well-settled principles the so-called 
piercing of the corporate veils attaching to each of the 
companies was improper as a matter of law. (Burnet 
v. Commonwealth Imp. Co., 287 U. 8. 415.) 

Respondent seems to have come to the same conclusion, 
for to justify the decision of the Board he urges that as a 


1 

! 


result of the transfer, “on December 31,1921, all the! assets 
theretofore owned by Maine, Arizona, Producing and 
Northwestern were in the possession of the petitioner.-' 

i 

This goes far from the record and casually assumes the 
very fact which the record fails to establish, that is, that 
the assets of Northwestern and of Mutual Refining and 
Producing found their way into the hands of the petitioner. 

i 

The facts were stipulated with the greatest of care, and 
it is a fair assumption that if there was anything to 
justify the claim that the assets of the two companies 
just mentioned were received by petitioner, it would 
either have been stipulated or some attempt would have 
been made upon the hearing to prove it. The silence of 
the record on this point is compelling evidence that it 
could not be proved. 

A moment’s reflection will indicate the essential weak¬ 
ness of respondent’s position. Before the Board, he 
sought to charge the petitioner as transferee of I the 
assets of Mutual Refining and Producing Company and 
Northwestern Oil Refining Company. However, he was 
unable to prove that their assets were in fact transferred 
to the petitioner, and the Board refused to so find but 
invoked, instead, a non-existent doctrine of constructive 
receipt. For this, respondent evidences little enthusiasm 
and now, in this Court, he seeks to justify the Board’s 

i 

conclusion by the very reasoning which it found itfself 
compelled to reject. This dilemma is inevitable, j for 
neither of the theories is supportable in law or in fact. 
As there is nothing to show that the petitioner received 
any of the assets of the two companies mentioned, it 
follows that the petitioner cannot be charged with I the 
liability asserted against them. 


j 

i 

i 

i 

i 
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V 

The statute of limitations bars the assessment 

Discussion is not necessary concerning our conten¬ 
tion that liability, if any, is barred by the statute of 
limitations for the subject has been fully treated in our 
principal brief. 


Respectfully submitted, 

Arthur B. Hyman, 
Attorney for Petitioner. 


Charles H. Lieb, 
of Counsel. 








